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IN THE j 

United States Court of Appeals 

District op Columbia. 


No. 9618. 


David Abraham, Appellcmt. 
v. 

Docter Leo D. Gendlin, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. j 

The complaint bases jurisdiction of the lower court on 
Sections 11-305 and 11-324, D. C. Code (1940) (App. 2).! 
It is thought, however, that jurisdiction is based on R. S. 
D. C., Sec. 763 as amended by the Act of February 27, 1877, 1 
Ch. 69, Sec. 2 (19 Stat. 253); 11-306 D. C. Code (1940) as 
limited by the Act of April 1,1942, Ch. 207, Sec. 4 (56 Stat. 
192) 11-755 D. C. Code (1940). The action is one based on 
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negligence claiming damages in excess of $3,000 (App. 3) 
and the judgment entered on the verdict of the jury was 
for $6,000 (App. 5). 

The jurisdiction of this court is based on the Act of 
March 3,1901, Ch. 854, Sec. 226 (31 Stat. 1225) as amended 
by the Act of March 3, 1921, Ch. 125, Sec. 12 (41 Stat. 
1312); 17-101 D. C. Code (1940). 

STATEMENT OF CASE. 

Appellee filed his complaint alleging personal injuries 
sustained as a result of a fall on December 17th, 1945, 
through a trap-door in the retail grocery and liquor store 
owned and operated by appellant who was charged with 
negligence in permitting the trap-door to remain open and 
unguarded. (App. 2) 

In addition to the damages claimed as a result of the 
personal injuries, appellee alleged that he opened up a 
cleaning store on December 3rd, 1945, at a cost for equip¬ 
ping and opening up of $4,000, and claimed damages as a 
result of being unable to give personal supervision and 
management to that business until January 10th, 1946, and 
financial loss by reason of being prevented thereafter from 
devoting the necessary time, attention and effort to that 
business (App. 2, 3). 

The case came on for trial on three different occasions, 
all before Mr. Justice Pine of the District Court of the 
United States for the District of Columbia. The first hear¬ 
ing (App. 6-12 incl.) was continued because of appellees’ 
injection of a new* theory of damages (App. 6), hereinafter 
mentioned; the second hearing (App. 12-15 incl.) resulted 
in a mistrial (App. 15) and the third hearing (App. 15-52, 
incl.) resulted in the verdict and judgment (App. 5) from 
which the appeal was taken. At the commencement of the 
first trial, it became apparent for the first time that the 
appellee would attempt to show that he had all of the 
equipment available for opening up his business at the 
time of the accident with the exception of a cleaning 
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machine which he had not bought and which if used by hiijn 
in his business would have resulted in a saving on tlie 
cost of the cleaning of garments which he had otherwisie 
to send out (App. 7). The appellant objected from the 
start, giving his reasons therefor and reference to thb 
record of the several trials will show that the Court and 
counsel for appellee fully understood those reasons whicji 
were repeatedly urged (App. 11, 12, 14, 15) (See also 17[, 
18, 20-26 inch, 28, 29, 30, 31, 32, 34, 37, 38). j 

At the final hearing the appellee testified that he opened 
his shop exactly two weeks before he was injured on the fol¬ 
lowing December 17 (App. 16); that he had all equipmenf 
but the cleaning machine necessary to clean clothes (App. 16) 
and that cleaning machines were available which he could 
have bought (App. 6) but that he sent the garments out atd 
cost of from 20 to 25^ or an average of 22 1 / 4^ (App. 22) 
and at a cost of 10^ for half garments (App. 23) and he 
could have, by doing the work himself, cleaned them with 
a cleaning machine if he had one in his place of business at 
a cost of 7V2 and 3for whole garments and half gar¬ 
ments respectively (App. 29, 30). A bookkeeper whom he 
employed testified that the number of garments and half 
garments sent out was 6288 and 4155 respectively (App.| 
32). Appellee testified to a total of 602 half-garments and! 
1162 whole garments (App. 31). He also testified to a 
decrease in the number of his customers as a result of 
poor spotting of clothes by the party to whom he sent the] 
work for cleaning (App. 16, 18, 19). The appellee also 
presented witnesses to testify to the availability of clean¬ 
ing machines (App. 33, 34, 37, 38). Of the five machines 
available (App. 36), appellee had only a limited experience 
with one of them (App. 34, 35). He testified that he was 
making about $5000 a year for the two years prior to 
opening his business (App. 21). This was in working 
around the place and teaching school. (App. 21) 

As stated, appellant from the beginning objected to any 
evidence showing the availability of cleaning machines 
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(App. 20, 26, 34, 37, 3S), and any evidence having to do with 
the difference in cost to the appellee of sending out the gar¬ 
ments (App. 17, 18, 22, 29, 31, 32), and cleaning them him¬ 
self (App. 21, 22, 24, 25, 26, 28, 29, 30, 37), and specifically 
objected to the appellee’s cost of doing the work himself 
(App. 21, 22, 24, 25, 26, 28, 29, 30, 37), to the loss of cus¬ 
tomers (App. 17, 18, 52) and to the averaging of figures 
(App. 22, 23) and as well to his past earnings (App. 19, 20). 
Appellant also objected specifically to the testimony of 
Styers (App. 34) and Cary (App. 38) as to the availability 
of machines. At the end of appellee’s testimony, appellant 
moved to strike out so much of it as related to the cost of 
doing the garments with a dry cleaning machine himself, 
which was denied (App. 37). At the close of the testimony 
appellee offered Instructions No. 12 and 13 (App. 52) 
which requested that any loss of customers by appellee or 
loss of profits by him should not be considered by the jury 
in arriving at its verdict. These instructions vrere refused. 

Appellant also objected to that part of the charge which 
directed the jury that it could consider loss of profits and 
earnings as bearing upon the loss of time (App. 51, 52). 

STATEMENT OF POINTS. 

1. The Court erred in overruling defendant’s objection to 
all of the evidence admitted relative to the difference be¬ 
tween the cost to plaintiff of having the garments dry- 
cleaned by others and the cost to plaintiff of having dry- 
cleaned the garments himself. 

2. The Court erred in overruling the defendant’s objec¬ 
tion to all of the testimony relative to the availability of 
various dry-cleaning equipment. 

3. The Court erred in overruling the defendant’s objec¬ 
tion to the testimony relative to plaintiff’s past earnings. 

4. The Court erred in refusing to grant defendant’s re¬ 
quested prayers No. 12 and No. 13. 
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5. The Court erred in overruling defendant’s objection jto 
the evidence admitted relative to the increase or decreajse 
in plaintiff’s business and profits. 

6. The Court erred in instructing the jury over the de¬ 
fendant’s objection, that the jury could take into considera¬ 
tion in awarding damages to the plaintiff all of the evidence 
relative to loss of customers or patronage which the plain¬ 
tiff may have suffered, any loss of profits claimed by tfie 
plaintiff and evidence as to the difference between the cojst 
of having the garments cleaned by outsiders and the cost (to 
the plaintiff if he had been able to do the work himself. 

* I 

SUMMARY OF ARGUMENT. 

I 

Damages which are uncertain, remote, contingent apd 
speculative can not be made the basis of a recovery. When 
appellee testified that he had not, at the time of the injury, 
a cleaning machine, although available, and had only a liiji- 
ited experience with one out of five available, he precluded 
himself from any testimony based upon the use of any ma¬ 
chine in his business. 

Under the rule excluding uncertain, remote, contingent 
and speculative damages, proof of loss of profits and bf 
custom and patronage of a new business must be exclude*)!. 

Appellee’s proof that it would have cost him less to clean 
garments on his premises than it did cost to send them fo 
other cleaners for that purpose was not only based on in¬ 
herent speculation, but was proof of loss of profits. 

Accordingly, the court, in violation of the above rulbs 
erred in: 

a. Permitting proof of the difference in dry-cleaning cosL 

b. Permitting the showing of availability of dry-cleaning 
equipment. 

c. Permitting proof of loss of customers (no specific 
number were shown). 


i 
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d. Refusing to grant appellant’s prayers 12 and 13 in¬ 
structing the jury not to consider loss of customers or 
patronage and loss of profits, respectively. 

e. Instructing the jury that the loss by appellee of cus¬ 
tomers, patronage and profits could be taken into con¬ 
sideration as bearing upon the loss of time suffered by 
appellee. 

f. Permitting proof of appellee’s earnings prior to open¬ 
ing his business. 


ARGUMENT. 

I. Damages Which Are Uncertain, Remote, Contingent and 
Speculative Cannot be Made the Basis of a Recovery. 

It has long been a fundamental rule of damages that 
there can be no recovery for those that are uncertain, re¬ 
mote, contingent and speculative. 

Karrick v. Rosslyn Steel <£ Cement Co., 25 F. (2d) 
216, 58 App. D. C. 89; 

25 C. J. S. 49, Sec. 226; 

15 Am. Jur. 410. 

No distinction has been recognized between contract and 
tort cases except that perhaps a less degree of certainty 
has been required in tort cases. 

25 C. J. S. 49. 

Although the Karrick case involved an action of assump¬ 
sit, no distinction is made between a contract breach and a 
wrong as the following language from that case makes 
clearly apparent, 58 App. D. C. 90: 

“We think this statement is fully sustained by the 
record. The claim in question is speculative only, and 
depends upon contingencies concerning which no reli¬ 
able conclusion can be formed. * * * 

“ ‘Damages can only be allowed for that which is the 
result of the breach of the contract, or of the wrong 
done. And that which is the result of such breach or 



wrong cannot be determined by speculation, or argu¬ 
ment, or the depending of one contingency on an¬ 
other.’ Western Union Telegraph Co. v. Ivy (C. C. Ai) 
177 F. 63.” " | 

The challenged evidence in this case would be objection¬ 
able enough if based only upon one contingency, but heife 
we have contingency upon contingency. The appellee sayjs 
that although he had not ordered any cleaning machihe 
(App. 33), yet, if he had not been injured, he would ha vie 
bought one (App. 16) and if he had used it in his business, 
he would have attained a certain result. Not only that, h|e 
tells us that he could have bought any one of five different 
makes of machines (App. 36) and so the jury are expected 
to guess which one he would have bought and what the ex¬ 
perience of that machine would have been. As a matter 
of fact, an examination of his testimony will disclose tha|t 
the cost which he estimated would result from the operation 
of any one of the five machines was not based upon anp 
experience with any of them with the possible exception bf 
a limited experience with one of them (App. 35, 36). 

Equally speculative was his testimony as to decrease of 
customers (App. 16, 18), since no number whatever of lo^t 
customers was given nor the amount of sales thus lost anjd 
the jury therefore could only guess what damage he migh[t 
have sustained thereby. 

i 

II. Proof of Loss of Profits of a New Business is 

Inadmissible. 

Before proceeding to discuss the rule which should be ap¬ 
plicable with reference to proof of the profits of a nep’ 
business, it may be of some importance to glance at the rulje 
concerning the proof of loss of profits generally for onje 
sustaining a personal injury. 

Unfortunately there seems to be no uniform rule or iti 
any event no clear application of what seems to be concede!! 
to be the rule and we can do no better than refer to annota¬ 
tions in A. L. R. where the cases are collected under th!e 
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heading “Measure of damages for loss of earning capacity 
of person engaged in business for himself.” The annota¬ 
tions are as follows: 

9 A. L. R. 510; 

27 A. L. R. 430; 

63 A. L.R. 142; 

122 A. L. R. 297. 

It seems to us that the state of the authorities and the 
true rule which should be applicable can best be stated in 
the language of Loschiavo v. Northern Ohio T. & L. Co., 
106 Oh. St. 61,138 N. E. 372, 27 A. L. R. 424. 

In that case the plaintiff was injured when a truck owned 
and driven by him was struck by a street car owned by the 
defendant, severely injuring him and preventing him from 
doing any work in his automobile and truck fruit business. 
He was permitted to testify to his average net earnings per 
day for about four months before the accident in the busi¬ 
ness established by him about six months before the acci¬ 
dent. The Court said, 27 A. L. R. 426, 427, 428, 429, 430: 

“On the other hand, in an action for damages for 
personal injury, the authorities uniformly hold that 
loss of profits, as such, is nowhere recognized as a 
measure of damages. This principle grows out of the 
very nature of the subject. We should not lose sight 
of the distinction between profits and earnings. Lexi¬ 
cographers and law dictionaries declare that profit is 
the advantage or gain resulting to the owner of capital 
from its employment in any undertaking; the excess 
of the selling price over the original cost of anything; 
acquisition beyond expenditure; the gain resulting to 
an employer from the labor of persons employed by 
him. Earnings represent that which is gained or 
merited by labor, service, or performance; reward, 
wages, or compensation for personal effort. 

“The authorities are therefore in accord upon the 
proposition that in actions for injuries to property, or 
business, or trade, compensation must be made for the 
loss of the use of the property, or, in some instances, 
for the loss of the profits, but that in actions for per¬ 
sonal injuries the basic principle is compensation for 
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loss of personal earnings; that is to say, the loss of tte 
power to earn.” * # * 

‘‘All respectable authorities agree that in persomjd- 
injury cases it is competent and proper to show the 
nature and extent of the business and the part plaintiff 
transacted in it. The authorities generally agree, like¬ 
wise, that in an action for personal injury recovety 
shall be confined to loss of earning power as distin¬ 
guished from the profit of the business in which plain¬ 
tiff was engaged; and this is true no matter how prom¬ 
inent his part in it, or how essential to its successful 
operation his connection with it. The authorities ate 
also in harmony upon the proposition that in persona^- 
injury suits the loss of profits of the business in whicjh 
he is engaged is not a proper measure of his damages. 
The authorities are only divided upon the question 
whether in estimating the loss or impairment of earn¬ 
ing power the jury are entitled to the benefit of evi¬ 
dence of the net profits of the business in addition to 
evidence of the nature and extent of the business and 
the part plaintiff transacted in it.” * * * 

“It is apparent, therefore, that if in personal-injury 
cases the loss of profits is not to enter into the measure¬ 
ment of the damages, all evidence of profits resulting 
from investment of capital, or from the employment ojf 
the services of others, must be kept from the consider¬ 
ation of the jury for all purposes, and the testimony 
must necessarily be confined to the nature and extent 
of the business and the part which plaintiff transacted! 


* # * 


in it 

“Since all authorities agree that loss of profits o 
business is not a proper measure of damages in perj- 
sonal-injury cases, the only sure way of correctly ap<- 
plving such a rule is to keep all evidence of profits fronl 
being admitted in evidence.” 


Nothing which was said in the foregoing case would seerd 
to require any modification in the light of the later cases of 
Ball v. T. J. Pardy Construction Company, 108 Conn. 549> 
143 Atl. 855, 63 A. L. R. 139 and Steitz v. Gifford, 280 N. Yi 
15,19 N. E. (2d) 661, 122 A. L. R. 292. 

Whatever the rule may be where a business has been 
established, it is clear that no showing of loss of 


profits 
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can be made where the business is new because no experi¬ 
ence has been established in connection with it. 

It has been uniformly held in contract cases that where a 
new business or enterprise is floated and damages by way 
of profit are claimed for its interruption or prevention, they 
will be denied for the reason that such business is an ad¬ 
venture as distinguished from an established business and 
its profits are speculative and remote, existing only in 
anticipation. 

Howard v. Stillwell and Bierce Mfg. Company, 139 
U. S. 199, 35 L, ed. 147, 11 S. Ct. 500; 

Ellerson v. Grove, 44 Fed. (2d) 493; 

Sinclair Ref. Co. v. Hamilton and Dotson , 164 Va. 
203, 17S S. E. 777, 99 A. L. R. 929; 

25 C. J. S. 519, Sec. 42. 

In the Sinclair case which was an action for damages for 
breach of contract by a lessor to erect a building to be used 
as an automobile paint shop in connection with the lessee’s 
general automobile repair and filling station business where 
no painting had previously been done, the Court said, begin¬ 
ning at 99 A. L. R., pages 934, 937: 

“We now come to the item of $2,500, which the jury 
allowed as damages for alleged loss of good will, loss 
of trade, and the loss of profits which plaintiffs claim 
they would have made in the Duco painting business. 

“It is well settled that where the loss of prospective 
profits is the direct and proximate result of the breach 
of the contract, and they can also be proved with a rea¬ 
sonable degree of certainty, such loss is recoverable, 
but it is equally well settled that prospective profits 
are not recoverable in any case if it is uncertain that 
there would have been any profits, or if the alleged 
profits are so contingent, conjectural, or speculative 
that the amount thereof cannot be proved with a rea¬ 
sonable degree of certainty. Manss-Oivens Co. v. H. S. 
Owens d Son, 129 Va. 183, 105 S. E. 543, supra; 8 
R. C. L. 62, pp. 501, 502. 

“Under the application of the above rule, it is held 
in Virginia, in accordance with the general doctrine on 
the subject, that wdiere the business wdiich is interfered 


11 


with or prevented as a result of a breach of contract is 
a new or unestablished nonindustrial business, or o\ie 
merely in contemplation, the anticipated profits frqm 
such business cannot be recovered, for the reason thht 
it cannot be rendered certain that there would haVe 
been any profits at all from the conduct of such busi¬ 
ness.” * • * 

“As to the claim made by plaintiffs for damages ^o 
good will and loss of trade, it seems obvious there c^n 
be no recovery for the reason that a new’ and unestajb- 
lished business can have no good will or trade to lose^” 

The cases are collected in the annotations appearing Jit 
1 A. L. R. 156 and 99 A. L. R. 938, under the heading “Mea¬ 
sure of damage for breach of contract preventing operation 
of nonindustrial business in contemplation, but not estab¬ 
lished or in actual operation.” 

In tort cases it is likewise true that anticipated profits of 
a new business may not be shown. 

Boston and Albany R. R. Co. v. O’Reilly, 158 U 
334, 39 L. ed. 1006; 15 S. Ct. 830; 

Central Coal Co. v. Hartman, 111 Fed. 96; 

Greenwood County v. Duke Power Co., 107 Fed. ( 

484 * 

Kirk v. Beattie Electric Co., 58 Wash. 283; 108 PaJ*. 
604. 

I 

The Greenwood County case involved a petition for resti¬ 
tution as a result of an injunction obtained against it which 
subsequently was dissolved, and the Central Coal Co. case 
involved an action for triple damages under the Shermajn 
Anti-Trust Act. It would seem that these cases belong in 
the tort classification for purposes of analogy with refer¬ 
ence to proof of anticipated profits. 

Central Coal Company v. Hartman, supra, is a leading 
case which has been cited many times in the Federal courts 
and a few quotations from the opinion (pp. 98, 99, 102) 
would seem to be helpful: 

i 

“* # # The only damages claimed in the petition, and 
the only losses which the plaintiff sought to prove at 
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the trial were the loss of some of the expected profits 
of his business of buying and selling coal between Jan¬ 
uary 1, 1897 and January 25, 1899. Compensation for 
the legal injury is the measure of recoverable damages. 
Actual damages only may be secured. Those that are 
speculative, remote, uncertain, may not form the basis 
of a law’ful judgment. The actual damages which will 
sustain a judgment must be established, not by con¬ 
jectures or unwarranted estimates of witnesses, but by 
facts from which their existence is logically and legally 
inferable. The speculations, guesses, estimates of wit¬ 
nesses form no better basis of recovery than the specu¬ 
lations of the jury themselves. Facts must be proved, 
data must be given which form a rational basis for a 
reasonably correct estimate of the nature of the legal 
injury and of the amount of the damages winch re¬ 
sulted from it, before a judgment of recovery can be 
lawfully rendered. These are fundamental principles 
of the law r of damages. Now, the anticipated profits 
of a business are generally so dependent upon numer¬ 
ous and uncertain contingencies that their amount is 
not susceptible of proof with any reasonable degree of 
certainty; hence the general rule that the expected 
profits of a commercial business are too remote, specu¬ 
lative, and uncertain to warrant a judgment for their 
loss. • • * 

“* * * He who is prevented from embarking in a new’ 
business can recover no profits, because there are no 
provable data of past business from which the fact 
that anticipated profits would have been realized can 
be legally deduced (citing cases). And one who seeks 
to recover for the loss of the anticipated profits of an 
established business without proof of the expenses and 
income of the business for a reasonable length of time 
before as well as during the interruption is in no better 
situation. In the absence of such proof, the profits he 
claims remain speculative, remote, uncertain and in¬ 
capable of recovery. * * * 

“The truth is that proof of the expenses and of the 
income of the business for a reasonable time anterior 
to and during the interruption charged, or of facts of 
equivalent import, is indispensable to a lawful judg¬ 
ment for damages for the loss of the anticipated profits 
of an established business. * # # 
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* Testimony of this character is nothing put 
conjecture and it presents no substantial evidence to 
make certain the profits that were lost, if any. Ex¬ 
pected profits are, in their nature, contingent upbn 
many changing circumstances, uncertain and remote at 
best. They can be recovered only when they are made 
reasonably certain by the proof of actual facts which 
present data for a rational estimate of their amount. 
The speculations and conjectures of witnesses wpo 
know no facts from which a reasonably accurate esti¬ 
mate can be made form no better basis for a judgment 
than the conjectures of the jury without facts.” 

In Atchison, T. and S. F. Ry. Co. v. California Sea Prod¬ 
ucts Co., 51 F. (2d) 466, a ship named the “Lansing” while 
at her berth was hit by a tug-boat belonging to appellant 
resulting in the “Lansing”, which was a floating whaje 
factory, being laid up for repairs and in her not arriving 
at her fishing grounds off San Clemente Island until s*x 
days later than she otherwise would have done. Durirjg 
the six days after arrival, she and her “killer tugs” killejd 
six whales although they killed 29 whales in the six days 
following that. There was no evidence that the appellee 
nor any one else had ever engaged before in whaling oper¬ 
ations in the San Clemente waters. The commissioner |s 
report awarded appellee $1,870.48 as demurrage, being tile 
profits on six whales which the appellee would have ca 
tured, and this was confirmed by the District Court. T1 
C. C. A. (9tli Circuit) after quoting from Central Coal Co. 
v. Hartman, supra, reversed the decree of the District 
Court, holding that the lower court erred in awarding dam¬ 
ages to libellant in any sum, in that “the evidence was top 
uncertain, speculative and conjectural to be made the basi|s 
of a verdict for damages.” 

See also Patterson Parchment Paper Co. v. 
Parchment Co., 37 F. (2d) 537; 

Farmers and Merchants’ Bank v. Commissioner, 59 
F. (2d) 913; 

Bausch Mach. Tool Co. v. Aluminum Co., 79 F. 

217. 




r 
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As the foregoing cases show, not only must proof of 
anticipated profits of a new business be excluded but as 
well any proof of damage to custom and good will. Loss 
of customers may therefore not be shown. 

III. Appellee’s Proof That It Would Have Cost Him Less 
to Clean Garments on His Premises Than It Did Cost 
to Send Them to Other Cleaners for Cleaning Was Not 
Only Based on Inherent Speculation, But was Proof of 
Loss of Profits. 

Appellee testified that lie had been negotiating from No¬ 
vember to December for a dry-cleaning unit but had not 
ordered one (App. 33). He said he intended to buy but 
obviously he had not made up his mind to do so. This, as 
we have pointed out, made proof of the possible use of a 
dry-cleaning machine clearly speculative. 

The court stated that the evidence as to loss sustained 
by not cleaning the garments on the premises could be con¬ 
sidered by the jury along with other evidence as a basis for 
determining the reasonable value of the loss of appellee’s 
time (App. 51). But this evidence amounted to a showing 
of anticipated profits. As a matter of fact the court itself 
considered this loss as a loss of profits (App. 51). 

If it cost appellee more to get the work done than it would 
have cost if he had ordered a cleaning machine and done 
the work himself, necessarily he made less profit—if the 
business was profitable. If the business was not profitable, 
then he would have sustained less loss. The speculative 
nature of the proof is not lessened because losses instead 
of profits might be involved. 
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IV. The Court, in Violation of the Above Rules Erred in. 

i 

a. Permitting proof of the difference in dry-cleaning cost. 

The appellee testified that the average cost of whole gar¬ 
ments was 22(App. 22) and half-garments 10^ (Abp. 
23). The cost to him would have been T 1 /^ (App. 29) for 
whole garments and 3%^ (App. 30) for half-garments! if 
he had had a cleaning unit and had done the work himsdlf. 
There were 7450 whole garments and 4757 lialf-garmeiits 
(App. 31, 32) sent out by appellee for cleaning during ijhe 
time he stated he would have been unable to operate! a 
cleaning machine if he had one. By calculation it will jbe 
seen that, according to his figures, appellee sustained 1 a 
claimed loss of profits of $1,436.70. This is a substantial 
sum and the jury must have been affected in arriving at Jts 
verdict. The inclusion of this evidence can hardly be sajid 
to be non-prejudicial. 

b. Permitting the showing of availability of dry-cleanii[ig 

equipment. 

The evidence showing the availability of dry-cleanifig 
equipment had no relevancy without the addition of tiie 
further evidence showing the result which would be <it- 

• J 

tained by using it. Since the latter evidence was inadmis¬ 
sible, the former was without any basis to support it. And 
it cannot be said that standing alone its admission wou^d 
have been harmless because much of the testimony was 
taken up with this question and it therefore received an 
emphasis which must have seemed important to the jury. 

c. Permitting proof of loss of customers (no specific number 

were shown). 

As heretofore stated, appellee contented himself with 
testifving that there was a decrease in the number of cus- 
toiners without giving the number of customers he had lost 
(App. 16, 18). He said that he sent his work out to be 
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cleaned but it came back in an unsatisfactory state and be 
was unable to remove the spots because of his injury (App. 
16,18). The loss of customers resulted from this condition. 

Of course, such testimony permits the wildest specula¬ 
tion by the jury. Here was a new business which had no 
experience upon which any definite number of customers 
could be based. Its business was seasonal (App. 36). No 
proof was offered that even one customer failed to return 
because of poor work. No names of customers were given. 
If this evidence is admissible, there would seem to be no 
limit to which one can go in seeking damages. 

d. Refusing to grant appellant’s prayers 12 and 13. 

e. Instructing the jury that the loss by appellee of cus¬ 

tomers, patronage and profits could be taken into con¬ 
sideration as bearing upon the loss of time suffered by 
appellee. 

Prayers 12 and 13 submitted by appellant were brief and 
lequested that the jury be instructed not to take into con¬ 
sideration, in fixing damages, any loss of customers or 
patronage (No. 12) and any loss of profits (No. 13), re¬ 
spectively (App. 52). These were refused by the Court 
who had held from the beginning that loss of profits and 
customers, while not themselves items of damages, could 
be shown as bearing upon the question of time lost by ap¬ 
pellee (App. 17,18). And the Court so instructed the Jury 
(App. 51) after calling to its attention the evidence of the 
appellee that he sent the garments received in his store to 
wholesalers for cleaning but that if he had not been injured 
he would have cleaned them on his premises and that the 
difference in cost was claimed by appellee as the basis for 
estimating his earning capacity (App. 50). 

Such an instruction was wrong under any of the rules 
respecting the showing of loss of earning power of an estab¬ 
lished business by the showing of loss of profits. The dry- 
cleaning unit was a piece of capital equipment and there 
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was no showing that any particular skill was required to 
operate it. j 

To expect the jury to be able to distinguish between learn¬ 
ing power and profits is beyond comprehension. The fcaine 
attempt to instruct the jury arose in Loschiavo v. Noriheru 
Ohio T. d L. Co., supra, where the Court said, p. 429, 
A. L. R.: I 

“* # * The trial judge began by stating that ‘i^i ar¬ 
riving at a proper measure 1 of recovery’ the jury 
should take into consideration such things as pain, 1 suf¬ 
fering, physical disability, etc., and then instructed 
them that they ‘may add another,’ meaning, of course, 
that they should consider one other thing in arriving 
at ‘a proper measure of recovery.’ The court then 
proceeded to discuss the matter of profits, and al¬ 
though it was stated that profits could not be the Sub¬ 
ject, of a recovery, the jury had nevertheless been! in¬ 
structed that it was one of the things which might be 
considered as ‘a proper measure of recovery.’ Ag|ain, 
the jury were instructed that although the plaintijff’s 
inability to superintend or manage his business in per¬ 
son might not be considered in relation to profit or in¬ 
terest upon investment, the jury might consider ‘ plain¬ 
tiff’s inability to conduct his business’ in so far as shell 
inability resulted directly in financial loss to him¬ 
self. • # * 

“All that language must necessarily be conceded] to 
be confusing, even to a mind trained in legal matters, 
and it must further be conceded that such language 
addressed to jurors untrained in the law would in¬ 
evitably lead to confusion, and that it would be impos¬ 
sible for the average juror to consider the matter ]of 
profits ‘in estimating the value of plaintiff’s lost or 
impaired earning power,’ but not to consider the saijne 
in measuring plaintiff’s damage.” I 

I 

In the Loschiavo case the court instructed the Jury th]at 
(p. 426, ALR) “profit resulting from investment cannot 
be the subject of a recovery.” In the instant case if such 
an instruction had been given, the Jury would have had to 
disregard all of the evidence concerning “profit” because 
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it resulted from the use of equipment and therefore the 
evidence would be inadmissible in the first place. 

f. Permitting 1 proof of appellee’s earnings prior to opening 

his business. 

While it is plain that evidence of one’s earnings at the 
time of injury are admissible to show earning power, if the 
earnings are those of the job in which the injured one was 
employed at the time of injury, it must be equally plain 
that earnings in a different job are clearly inadmissible. 
And it has bene so held. Diamond Rubber Co. v. Harry- 
many 41 Col. 415, 92 Pac. 922. Earning power today cannot 
be shown by earning power at some remote time. Fox v. 
Army Store, 216 N. C. 468, 5 S. E. (2d) 436. Earnings at 
some other time must have some relevancy to earning power 
at present. How can appellee’s salary prior to his ventur¬ 
ing into business be any criterion of what he might have 
earned in that business for a period beginning just two 
weeks after his injury? When he embarked upon a busi¬ 
ness, he gave up a certain salary for an uncertainty and 
he chose to take less at the start as all men do, in the hope 
of larger rewards in the future. What he might have re¬ 
ceived as a salary (which, by the way, he also attributed 
to teaching school (App. 21)) had no logical relation to 
what he might have received as profits from a business. 

CONCLUSION. 

Appellee’s evidence was, as we have seen, that he could 
have ordered any one of five different dry-claning units 
which were available at the time of his injury but that he 
had not ordered any one of them and that if he had one 
of the dry-cleaning units in his place of business he would 
have operated the unit himself. The result of such an oper¬ 
ation would have been a profit to him of $1,436.70. 

This evidence together with the evidence of appellee’s 
salary before he engaged in business gave the jury an op- 




portunity to speculate on the matter of appellee’s dam¬ 
ages and permitted it to base its verdict upon contingencies. 
The Court’s failure to exclude loss of custom, patronage 
and profits from the jury and its charge that these could 
be taken into consideration as bearing upon loss of time, 
invited the jury to speculate with the result that the appel¬ 
lant was highly prejudiced. For the errors complained of 
the judgment should be reversed. 

I 

Respectfully submitted, 

W. Cameron Burton, 
Thomas B. Heffelfinger, 
Investment Building, 
Attorneys for Appellant. 
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DAVID ABRAHAM, t/a HILL TOP MARKET, | 
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455 Filed Jan 22 1946 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 32679 

Doctor Leo D. Gendlin, SIT Longfellow Street, N. W., 
Washington, D. C., Plaintiff, 

v. 

David Abraham, t/a Hill Top Market, 5607 Georgia Ave¬ 
nue, N. W., Washington, D. C., Defendant. 

Comnlaint 

* 

For Personal Injuries and Damages 

1. Jurisdiction is based upon Title 11, Sections 305 and 
324 of the District of Columbia Code (1940 Edition) and 
the amount involved exceeds the sum of $3,000. 

2. On-to-wit, the 17th day of December, 1945, the plain¬ 
tiff, Doctor Leo D. Gendlin, was, as a customer, in the store 
of the defendant, David Abrahams, who owns and operates 
said store as a retail grocery and liquor store at 5607 
Georgia Avenue, Northwest, in the City of Washington, 
District of Columbia, under the trade name of the Hill Top 
Market, and at the time and place aforesaid, said defendant 
negligently permitted a large trap-door in the floor of said 
store, where customers normally walk, to remain open and 
unguarded with the result that the plaintiff fell through 
said trap-door to the floor of the concrete basement below. 

3. As a result of said negligence, the plaintiff fell thru 
the aforesaid opening in the floor 12 or more feet to the floor 
of the cellar under said store, suffered numerous bruises, 
contusions and lacerations of his body and limbs, and frac¬ 
tured the lower end of the fibula of his right leg, and se¬ 
verely twisting and spraining his right knee. 

4. On December 3, 1945, the plaintiff whose earnings for 
the year prior to 1945 had been approximately $5500.00 
per year, had invested approximately $4,000.00 in equip- 
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456 ping and opening up a cleaning- store known as the 
Exquisite Cleaners’, at 3700 Georgia Avenue, Nj. W., 
Washington, D. C., and between December 3, 1945 and| sev¬ 
eral months prior to and up to the date of the aforCsaid 
accident, December 17, 1945, all his time and efforts were 
devoted to getting said business started and established, 

and as a result of the aforesaid accident he was prevented 

.1 

from being personally present at his new place of business 
from the date of said accident up until January 10, 1)946, 
with the result that his personal supervision and manage¬ 
ment of said business was prevented, resulting in substan¬ 
tial financial loss and detriment to him, and as a result of 
the aforesaid physical injuries, the said plaintiff was ^on- 
fined to bed at Garfield Hospital for one week and there¬ 
after confined to his home until January 10, 1946 with his 
right leg immobilized in a cast, and suffers and will Con¬ 
tinue to suffer great physical and mental pain and incon¬ 
venience, and has incurred and will incurr in the future 
substantial expenses for medical, X-ray and nursing treat¬ 
ment, and has and will suffer great financial loss by reason 
of his having been prevented from devoting the necessary 
time and attention and effort to his business aforesaid. 

Wherefore, the plaintiff demands judgment against the 
defendant in the sum of $20,000, besides costs. 


William J. Rowan, 

Attorney for Plaintiff, 

204 Woodward Bldg., 
Washington 5, D. C. 

Demand for Jury Trial 

Plaintiff demands a trial by jury on all issues of f&ct 
raised herein. 

William J. Rowan, 

Attorney for Plaintiff. j 

I 

* * * # • * * * * j * 
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457 Filed April 15 1946 

Answer to Complaint 

First Defense 

The complaint fails to state a claim against the defendant 
upon which relief can be granted. 

Second Defense 

1. The defendant admits the allegations of paragraph one 
of the complaint. 

2. The defendant admits that on December 17, 1945 lie 
owned and operated a store at 5607 Georgia Avenue, N. W., 
Washington, D. C., under the trade name of The Hill Top 
Market, but denies each and every other allegation con¬ 
tained in paragraph two of the complaint. 

3. The defendant is without knowledge or information to 
form a belief as to the truth of the allegations of paragraph 
three of the complaint. 

4. The defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph four of the complaint. 

Third Defense 

For a further defense to the complaint, the defendant 
avers that the damages and injuries, if any, sustained by 
the plaintiff, were caused by the sole negligence of the 
plaintiff. 

458 Fourth Defense 

For a further defense to the complaint, the defendant 
avers that the injuries and damages, if any, sustained by 
the plaintiff, were caused by the contributory negligence of 
the plaintiff. 

Fifth Defense 

For a further defense to the complaint, the defendant 
avers that the plaintiff assumed the risk of any injuries 
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and damages which he may have sustained by being in tjhe 
defendant’s store as alleged in the complaint. 


W. Cameron Burton 
Thomas B. Heffelfinger. 
Attorneys for Defendant 
1005 Investment Bldg. 
Washington, D. C. 

I 

* * # • # • # # # | # 

450 Piled Feb 11 1947 

Verdict and Judgment 

This cause having come on for hearing on the 5th day of 
February, 1947, before the Court and a jury of good ahd 
lawful persons of this district, to wit: 


Elizabeth W. Burton 
Louis S. Patterson 
L. Lawrence Elliott 
Edmund Doolan 
Clara E. Reeder 
Mrs. Gerald W. Penn 


Virginia B. Nagel 
Raymond 0. Navin 
Thomas W. Parks 
Francis J. Ryan 
Courtland H. Smith, III 
Richard A. Stewart 


who, after having been duly sworn to well and truly try the 
issues between Doctor Leo D. Gendlin, plaintiff and Davjid 
Abraham, trading as Hill Top Market, defendant, and aftbr 
this cause is heard and given to the jury in charge, th^y 
upon their oath say this 11th day of February, 1947, th^t 
they find the issues aforesaid in favor of the plaintiff aijid 
that the money payable to him by the defendant by reason 
of the premises is the sum of Six Thousand Dollars. 

Wherefore, it is adjudged that said plaintiff recover pf 
the said defendant the sum of Six Thousand Dollars to¬ 
gether with costs. 

Charles E. Stewart, Clerk, 

By George A. Watts, 

Deputy Clerk. 

Bv direction of 
Justice Pine. 


i 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

First Trial—January 2, 1947 

533 PROCEEDINGS 

Tlie Court: You may proceed. 

(A jury was duly impaneled and sworn.) 

• * * • • 

The Court: Do you gentlemen want to take up the ques¬ 
tion of law at this time? 

Mr. Burton: I would like to. 

The Court: The jurors sworn in this case will retire 
from the courtroom and remain until summoned by us. 

(Thereupon, the jury retired from the courtroom.) 

The Court: All right, Mr. Burton. 

Mr. Rowan: May I interrupt, if Your Honor please? 

The Court: Yes. 

Mr. Rowan: I think to expedite this trial if I were to 
outline to you precisely what I intend to tender and what 
I am intending to prove and when Mr. Burton knows all 
of it he can answer because I have one theory of damage 
that was not discussed at the pre-trial and we might as 
well have the whole picture. 

The Court: Verv well. 

Mr. Rowan: As Your Honor understands, this business 
was started on the 2nd of December a vear ae:o by Dr. 
Gendlin. He is a man who is a chemist and familiar with 
fabrics and materials; a small operator who invested his 
entire savings and opened this particular business. 

534 He had been in business from the 2nd of December to 
the 17th, when this accident occurred. 

Dr. Gendlin had his spotting machines in the place and 
the other machinery with the exception of the machines 
used for cleaning garments. 

The Court: What is a “spotting” machine? 

Mr. Rowan: A “spotting” machine is the machine 
whereby they specifically remove spots. You dip the whole 
garment in a cleaning fluid to clean it generally and then 
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spots, such as coffee spots or fruit juices, require a special 
method. 

Dr. Gendlin’s intention was to do all the work on th^ 
premises. He had all the equipment necessary-to do all th^ 
work on the premises with the exception of the cleaning 
machine, the machine in which the garments were whirled 
around and dipped into the chemical. As to that particular 
machine, he was negotiating for the purchase of one. I have 
here the two men he was negotiating with for the machin^ 
and at the time he had this accident he dropped the negotia r 
tion. 

This business was going to be small, self-operating busi¬ 
ness and he would put in long hours and do the major parl| 
of the detail himself. As a result of the accident, because 
lie could not do the work himself, because he could not) 
stand on his feet all day long, he had to send his garments 
out to be cleaned by a jobber at so much per garment whicq 
very materially increased the cost per garment to! 
clean it. 

535 We will give figures to show what it would cost to 
clean the garment on the premises, from his testi-[ 
monv and the testimonv of the men who sell the machines.! 
We claim it costs around four cents per garment to clean ai 
garment if you are doing the work yourself because his 
time is going into it. It is just the fluid and the fuel. To 
send them out and have them cleaned, it costs 25 cents peri 
garment so there was a difference of 21 cents on each gar¬ 
ment that he actually lost. 

Dr. Gendlin’s inability to do it himself was directly] 
caused by his broken leg. I have had all the figures showing] 
every garment he has handled from the first of January to 
the end of October—and we stop with October because then 
the 0. P. A. regulations went out and he could fix his own] 
price regardless of cost and regardless of whether lie 
cleaned them on the premises or sent them out to be cleaned 
—but up to that time he was in a straight-jacket. You did 
it one way or the other but the price you could get was con¬ 
trolled by the regulations. 
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We have an analysis of the figures by an accountant as 
to the cost of each and he will testify as to the cost one way 
and the cost by the other and, by taking the totals I can 
prove in figures, an increased cost amounting to around 
$1,600.00 for that period. 

In addition to that, I expect to attempt to prove, first 
through Dr. Gendlin, and second, through an 0. P. A. rep¬ 
resentative on the applicable O. P. A. regulations, 

536 that in starting a new business at the site where he 
started while the O. P. xY. was in effect, that the price 

he could charge for a garment was determined by the price 
of his nearest competitor who did a similar operation, 
namely, took in garments and sent them out to a wholesaler 
to clean; that his price was so fixed, and in effect, he could 
charge, we will say, 50 cents for a single garment and 75 
cents for a combination suit, pants and coat and that he, 
of course, was bound by that price all the time O. P. A. was 
in which was up until the end of October. 

If this injury had not occurred, he would have been do¬ 
ing his own spotting and his own cleaning on the premises 
himself and, for doing that kind of work the O. P. A. savs 
that he is allowed to have the price of his nearest competi¬ 
tor who does that type of work, a personal detail work done 
on the premises as distinguished from jobbing it out and 
sending it to a factory where the garments are all sent into 
a similar wholesaler. 

We will show what the price of his nearest competitor 
was by the O. P. A. regulations when they did the work, as 
he was intending to do it, and show that the difference be¬ 
tween that price and the price he was allowed was an addi¬ 
tional loss. 

The Court: Why do you have to go into all that? He 
came back some time to his job, did he not? 

Mr. Rowan: He came back to the job. 

Mr. Burton: In 24 days. 

Mr. Rowan: He was in the hospital eight days. 

537 He was confined to his home sixteen days so, at the 
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end of twenty-four days he was back at work on crutches. 
He was on crutches for four months, that is, 120 d|ays, 
and he was limping with a cane for five additional months 
up to, well, as a matter of fact, it is snowy today land 
he still uses the cane, but in normal weather he doesn’t. 
To do this particular kind of work you stand on your jteet 
from S to 12, 14 hours a day, which he has been prevented 
from doing because of this injury. 

The Court: The criterion is, is it not—and if I am 
wrong, correct me—that if the defendant is liable because 
of his negligence, the plaintiff is entitled to recover sjuch 
sum as will fairly and reasonably compensate him for spch 
damages as he suffered which are proximately caused by 
his injury? I 

Mr. Rowan: That is right. | 

The Court: You don’t need to go into all details, do 
you? Can’t you show what he made before? 

Mr. Rowan: He just started his business on the 2nd of 
December and was putting in this machinery to start }iis 
operation when, on the 17th, he is tossed on the flat of his 
back in a hospital. It was a new business and, of course, 
he would not do as much business under any circumstances 
when starting up so we are not attempting to claim what 
an average fellow would do. 

We will concede it was a new business. It was struggling 
along and we only ask damages on what we were able to 
do, when he was on the job not more than half the time jto 
look after it. 

* • * * * * * * • | # 

552 The Court: You would be entitled, if the defen¬ 
dant is liable, Mr. Rowan, to such a sum as will fairly 
and reasonably compensate your client for the loss he lips 
sustained, that is, those things which are the natural aild 
probable consequences of the accident. j 

I am of the opinion that the increased price he might ha\}c 
charged by virtue of some 0. P. A. decision resting on a|n 
0. P. A. regulation is too remote and conjectural and speciji- 
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lative. I am of the opinion, however, that you are entitled 
to show that, by reason of his inability to work and his 
failure to use his labor in conjunction with the machine, 
his costs increased and therefore, his profits decreased and 
my view now is that you may make that statement in your 
opening statement and then I will pass on the evidence as 
it arises. 

Mr. Rowan: Very well. 

The Court: But, as against that, I am confronted with 
Mr. Burton’s suggestion that he is not prepared to meet 
that. 

Mr. Burton: I am not. 

*•#*••#**# 

560 The Court: All right. I am going to give you 
until tomorrow morning and continue the case until 

then. 

564 (Whereupon, at 12:05 o’clock p.m. a recess was 
taken until 10 o’clock a.m. January 3, 1947.) 

• •###****# 

565 January 3, 1947—10 a.m. 

PROCEEDINGS 

The Court: The jury will leave the courtroom for a few 
minutes. We have another question of law to take up. 

(Thereupon, the jury left the courtroom.) 

Mr. Burton: Your Honor, immediately after leaving here 
we made a telephone call right from the courthouse and 
went to my office and started getting busy on the tele¬ 
phone. We had a bite of lunch but the rest of the time, 
unremittingly we spent trying to get an answer to the prob¬ 
lem which was presented to us for the first time yesterday 
morning on the new theory of damages advanced by the 
Plaintiff. 

We worked solidly until 7 o’clock and we have got some 
indication that there is an answer to it, but we were un- 
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able to produce the legal proof which we thought required 
this morning. That is because w*e have to make some fur¬ 
ther investigation. We have got to make some furjther 
interrogation. 

One of the difficulties about the matter is that the item 
is so speculative and it rests entirely upon assumption. 

Dr. Gendlin says that, “If I had a machine which I cbuld 
have had and if I had done the w T ork myself, why thqn a 
certain result would have been obtained.” 

• * * * # * * * * j * 

572 The Court: Well, this is a rather unique method 
of proving damages and I feel the defendant should 

have an opportunity to explore that method and meet it 
if he can. 

In the exercise of my discretion, if such a request is 
being made and I understand there is, I will discharge the 
jury and send the case back for reassignment. 

Is that the way you feel about it, Mr. Burton? 

• * * * * * • • • « 

573 The Court: Monday. 

Members of the Jury, because of certain legal rea¬ 
sons which it is unnecessary for me to explain to you^ I 
shall have to discharge you from further consideration of 
this case and continue the case until the 13th of J^n- 

574 uary. You are, therefore, discharged from further 
consideration of this case. 

The witnesses who are in the room will be excused until 
January 13. Be sure to return here on that date and Re¬ 
port to the Assignment Commissioner’s office. Do so with¬ 
out fail. You will not be notified further. 

Is there anything further? 

Mr. Rowan: That is all, thank you. 

The Court: Very well. I may see you on the 13th and 
I may not. I think it would be sensible if it came to be 
because I have had the opportunity of this legal discussion. 
But that remains to be seen. 




12 


(Whereupon at 10:30 o’clock a.m., the hearing was re¬ 
cessed until January 13, 1947.) 

##***#*##* 

Second Trial—January 27, 1947 

577 PROCEEDINGS 

The Court: Are you ready in the case of Gendlin 
vs. Abraham? 

Mr. Rowan: Yes, if Your Honor please. 

Mr. Burton: We are ready, if Your Honor please. 

The Court: Swear the jury. 

(The jury was duly impanelled and sworn.) 

The Clerk: All witneses will retire to the witness room. 

(The witnesses were excused from the courtroom.) 

Mr. Rowan: May we approach the bench, Your Honor? 
The Court: Yes. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

Mr. Rowan: Can I assume, Your Honor, that you are in 
the same frame of mind as you were the last time, namely, 
that I should refrain in my opening remarks from referring 
to my theory of damages based on the OPA Regulations 
but that I may briefly comment oil the proof I expect to 
make with respect to damages as to the increased cost of 
doing the work based on this theory of the difference in the 
price of sending the work out and doing it on the premises ? 
Mr. Burton: I am going to ask that no reference be made 
to that theory because we took Dr. Gendlin’s depo- 

578 sition immediately after the discharge of the last 
jury and from what he said I am satisfied, in my 

mind, that no such evidence is admssible, no such theory 
can be advanced by him. I don’t want to take the Court’s 
time going into that now but I think we certainly ought not 
to state a theory to the jury which may not be provable 
and thus inflame them. 

«**••••••• 



Leo D. Gendlin, 

• * # • * * « i • 

Direct Examination | 

! 

By Mr. Rowan: 

• * * * * * * * 

Q. By the way, what had your approximate ehni- 
ings been for the years just previous to the tjme 
you opened your own place ? 

Mr Burton: I object. 

The Court: I cannot understand its relevancy. 

Mr. Row r an: We are going to show he was damaged <|nd 
injured in his business; that he lost time from his business, 
and w'e expect the jury to compensate us for the lj)ss 
incurred. What a man who was running a peanut st^nd 
might lose would be different from a man who might ijun 
the Ford Motor Company who would suffer a loss as a 
result of disability. I thought if the jury knew what this 
man was able to earn for himself, they would have soilne 
basis for evaluating the value of the time that he wias 
compelled to lose from his own business. 

Mr. Burton: The only trouble about that, Yofir 
587 Honor, is there is nothing to assure us he would hate 
made money in his business. It is common knowledge 
that a newspaper which starts a great big plant losbs 
money for two or three years and what he may have gotten 
as salary before he opened this business from somebody 
else is no possible criterion or basis. 

* # • * # * # * * i # 

590 Q. Had you bought all the machinery you needeld 
for the operation of a dry cleaning establishment 
other than the machinery that actually cleans garments? 

A. Yes, I had everything beside the cleaning unit, cleail- 
ing machine. ! 

Q. What were you doing -with respect to the machinery 
for cleaning garments? 


579 

580 


586 




14 


A. I was negotiating with salesmen to buy a machine 
and I didn’t decide yet which machine I am going to buy. 
There was many in the market and I didn’t make up 

591 my mind winch one I am going to buy. 

*•*#**##** 

Q. Did you have machines available for your use? A. Yes. 
Mr. Burton: I object to that. If your Honor please, I 
think this is going a little further than it should, but I 
object to any testimony as to the machines available which 
he could buy because the Doctor says, on his own testimony, 
that he had not made up his mind about buying any. 

Mr. Rowan: He said he hadn’t made up his mind— 

The witness (interrupting): Which machine? 

Mr. Row r an (continuing):—as to which machine he w^as 
going to purchase. 

Mr. Burton: That is what I say, that he had not 

592 made up his mind as to which machine to buy. Are 
w’e going to have him presently say, “Well, if I had 

exercised my judgment at that time, which I did not do, I 
would have bought a certain machine”? Have we got to 
guess which machine he w T as going to buy? 

Mr. Rowan: No, w*e are not going to have him say that. 
I have the intention of proving he w*as then negotiating for 
one of several different machines. He had not arrived at 
a decision and it was his intention to have decided within 
the next w’eek or two wdien, bingo, he broke his leg and 
could not use the machine and had to abandon putting 
one in. 

The Court: Will you read the question, Miss Rawls ? 
(The pending question was read by the reporter.) 

The Court: Overruled. You may answrer. 

*••**••••* 

634 Mr. Burton (interposing): If Your Honor please, 
I move the jury be dismissed. 

The Court: I don’t know why you don’t instruct the 
witnesses. 
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Juror No. 1 will step down. 

(Juror No. 1 was withdrawn from the jury.) 

The Court: I declare a mistrial. The rest of the jury is 
excused from further consideration of this case. 

(Thereupon, the jury was excused at 2:00 o’clock pin.) 
*•***«*#*.£ 

Third Trial—February 5,1947 

3 PROCEEDINGS 

The Court: Are you ready in this case, gentle¬ 
men ? 

Mr. Burton: Yes, Your Honor. 

Mr. Rowan: Yes, Your Honor. 

(A jury was duly selected, impaneled, and sworn.) 

(All witnesses in the case were thereupon excused ffom 
the court room.) 

Mr. Rowan: If Your Honor please, may we approach 
the bench? 

The Court: Yes. 

#******### 

6 Mr. Burton: I don’t want it out of order, if your 

Honor please, because I am going to object. 

You indicated just the other day that Dr. Gendlin could 
not answer a question that was propounded to him in <}*on- 
nection with the cost to him of doing the work, and I think 
lie has got to prove the cost himself before we get a long 
list of sheets. 


Leo D. Gendlin 


Direct Examination 
By Mr. Rowan.: 


12 Q. Leaving your background for the minute, iDr. 

Gendlin, and coming up to the time when |his 
accident occurred, I will direct your attention to 1945 hnd 




16 


ask you to tell tlie ladies and gentlemen of the jury on what 
date the accident occurred? A. It occurred on the 17th of 
December, 1945. It was a Monday. 

**•••••••* 

13 Q. How long had you had your place of business 
open? A. Exactly two weeks. 

*•#*•••••# 

59 At the time that you opened your shop, did you or 
did you not have all the machinery and equipment 

assembled? A. I did have everything besides the cleaning 
unit which I intended to buy. 

60 Q. Had you yet purchased your dry-cleaning unit? 
A. No, I was negotiating about it. 

Q. Had you talked to any people concerning the purchase 
of a dry-cleaning unit? A. Sure. I had negotiated with 
many of them. 

«***•••••* 

63 Q. When you sent your garments out to a whole¬ 
saler, what did you do, if anything, with respect to 

the spotting operation, after this accident? A. In the be¬ 
ginning I could do nothing. I just had to give the work 
to a customer in as bad shape as I got it from the whole¬ 
saler. 

Q. Why did you have to do that? A. Because I couldn’t 
stand on my feet and do the work. 

Q. What work needed to be done to make it fin- 

64 ished work after coming from the cleaners? A. It 
is necessary to do the spotting, to take off all the 

spots which the wholesaler doesn’t do that work. He runs 
it through the machine and presses the work, and it comes 
out full of spots. 

**#*•••••# 

65 Q. Did your business increase or decrease while 
you were delivering to your customers unspotted 

garments as a result of this injury? 
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Mr. Burton: I object to that, if Your Honor please, (be¬ 
cause, without a showing that the increase or (ie- 

66 crease was caused by this condition, the evidence! is 
a conclusion not supported by anything relevant 

This is a brand new business, if Your Honor please; a 
brand new business, and we have nothing to guide us on 
what he was doing before the accident, so we can measure 
what he did after the accident. We could have some appro¬ 
priate evidence upon which the jury could come to a con¬ 
clusion without conjecture. 

The Court: Mr. Burton, damages, if any, are to be al¬ 
lowed to this plaintiff, cannot be measured with the pre¬ 
cision of a scientific instrument and the jury, of course, 
understands that situation and you may point that out to 
them. 

I think that question is a proper one and then they ekn 
determine when the time comes, if they get that far in tpe 
case, whether or not any decrease, if that is what is showln, 
in the business was proximately caused by his accident. 

Mr. Burton: If Your Honor please, any decrease in tjie 
business would result in a decrease in profit and the Courjts 
have held, I respectfully submit, that any reduction j>r 
rather any evidence as to loss in profit of a new business 
is inadmissible on the ground that it is entirely based upcjn 
conjecture, contingency, and that is, therefore, not to tye 
admitted, and I would like to call your attention to the case 
of Greenwood County v. Duke Power Company, which 
cited the case of Howard v. Stillwell, 139 U. S., it (is 

67 held in effect, where a new business or enterprise 
is started damages, by loss of profits, will be denied 

for the reason such business is a venture as distinguished 
from an established business and its profits are speculative 
and remote, existing only in anticipation. 

I sav, if Your Honor please, that it is a matter of conji- 
mon knowledge that a new business, not being established, 
that no one knows whether it is going to go, or isn’t goinlg 
to go, and assuming a liability on the part of the defendant 
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which, of course, we deny, I don’t think it is fair for the 
defendant to be saddled with a damage which rests solely 
in conjecture and speculation, and that is what this is. 

The Court: Mr. Burton, if the defendant is liable for 
damages, this plaintiff is entitled to a fair and reasonable 
amount for the time lost by him, whatever that is w^orth, 
and the jury is entitled to take into consideration such 
factors as have probative value to determine what his time 
was worth that he lost. I think that has a bearing on it. 
It is not conclusive and it is not precise. 

Mr. Burton: If Your Honor please, I don’t believe I 
understand how we are going into the time lost. 

The Court: He has lost time. 

Mr. Burton: All right. He is not working for wages. He 
is going into the question of profits. 

The Court: You are not working for wages. Sup- 
68 pose you were injured by reason of some one else’s 
negligence. You would have the same difficulty in 
proving how much you would lose. 

Mr. Burton: I could prove what I did for the last certain 
number of years. 

The Court: Suppose you just started to practice? 

Mr. Burton: I couldn’t prove it. 

The Court: Would you lose time? 

Mr. Burton: I would lose some time. 

The Court: I am not going to tell this jury they shall 
award damages for anticipated profits. They shall award 
him a fair and reasonable amount, if they award him any¬ 
thing, for the time he lost. 

I will overrule your objection. You have got your record 
made. 

• ##***••*• 

71 Q. Did your business increase or decrease during 
that time? A. My business decreased and suffered 
because— 

Mr. Burton: I object. 

The Court: Sustained. Don’t give your reason. Answer 
the question. 
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I 


The Witness: Yes, Your Honor. 

The Court.: You have answered it, now. 

I 

♦ « # # # # • # #|# 

91 Mr. Rowan: If Your Honor please, may I be per¬ 
mitted to ask the question of the witness as to wl|iat 

he was earning just prior to the time he opened the busi¬ 
ness for himself? 

The Court: Do you object? 

Mr. Burton: Yes, I object. 

The Court: I think the jury ought to have that. It l}as 
a bearing on what his time is worth; the reasonable value 
of his time, may be determined in a number of ways, ajcd 
I think they ought to have it. 

Mr. Burton: I object because I don’t think we ought!to 
have a duplication. As Your Honor has indicated, tliis 
man has lost some time. All right. 

The Court: I haven’t indicated that. The witness has., 
Mr. Burton: I mean, Your Honor has indicated if he hjas 
lost some time he is to be compensated for the loss of tim|e. 
The Court: If the defendant is responsible. 

92 Mr. Burton: If the defendant is responsible. (J)f 
course, all of my objections are directed to that.j I 

think he is not. 

You said that you are not going to sustain any evidence 
looking toward anticipated profits. 

Mr. Rowan: I haven’t said that yet. 

The Court: I don’t think anticipated profits of the busi¬ 
ness are the standards. What his time is reasonably wor^h 
may be determined in a lot of ways. 

Mr. Burton: All right. 

The Court: And anything that has a bearing on that, |I 
think, is admissible. j 

Mr. Burton: All right. If he was receiving a certaip 
salary prior to the opening of the business and, as a conse¬ 
quence of an injury for which a defendant is liable, he ha^ 
lost some time, then Your Honor feels that the amount h0 
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received would be some measure of the value of that time ? 

The Court: Some measure, yes. 

Mr. Burton: That is right. That is why I so strongly 
object to all this other testimony about his having a 
machine available which he didn’t order, and trying to go 
into what he would have done with a machine and thus we 
have evidence which duplicates. 

We are trying to give evidence here to sustain a recovery 
on a duplicated basis. He gets something for his time and 
then he gets something because he didn’t have a 

93 machine which he could have used, and made a little 
bit more money, as I understand it. 

If we are going to have evidence of what his time is 
worth, that is something else. 

The Court: I think it has a bearing. The jury won’t be 
required to take either one of them as binding, particu¬ 
larly, but they may consider it and weight it and evaluate 
it, how much he made before. They will understand he had 
given that job up, however, and they have a basis for 
weighing what his time was worth by reason of his 
activities. 

Mr. Burton: Of course, I say too, if Your Honor please, 
that, as you have indicated, he gave up his job. He went 
out into a venture for himself. He decided he was going 
to sink or swim on his own as all of us have a right to do, 
and he wasn’t going to get a salary in his own business. 
He was taking his chances, and I don’t think that we should 
have to pay him on the same basis, assuming -we are liable 
of course; I do not think we should have to pay him on 
the same basis of the salary he "was receiving before when 
here was a new business just starting out and which 
obviously could not be on the same basis. 

The Court: The jury will be told they must look at all 
the evidence and analyze it and consider what is a fair and 
reasonable amount to be awarded for his time, and this 
will be one of the bases that they will consider. I 

94 will allow evidence of what he made before. 
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I 

By Mr. Rowan: | 

| 

Q. What were you earning, Doctor, in the two year^ just 
immediately prior to the time that you opened your own 
business, on an annual basis? A. I made around $5,()00 a 
year. 

The Court: Can’t you be definite about what you m|ade? 

The Witness: Your Honor, I was working in the ^>lace 
and I have been teaching in schools— 

The Court: Don’t you know what you made? 

The Witness: It w r as not far away from $5,000. It jmay 
be $200 less or $100 more, approximately $5,000. 

By Mr. Rowan: 

Q. Do you know what the cost would be to you to do 
your own dry cleaning business—pardon me;—to do your 
own drv cleaning? I 

Mr. Burton: I object, if Your Honor please. 

The Court: You are objecting to that? 

Mr. Burton: Yes, sir. 

The Court: Because he is not an expert? 

Mr. Burton: Firstly, I would like to go into his qualifi¬ 
cations; and, secondly, on this I object because I do not 
think it is the proper question for him to answer, assuming 
he is an expert. 1 

The Court: I think there is no question as to his 
95 qualifications. I will give you an opportunity tol go 
into that preliminarily, but, after we pass thatj if 
we do pass it, it seems to me he can determine the cost! of 
doing the dry cleaning with him doing the labor. Is that 
what you have in mind? 

* * # * * * • * # I # 

i ' 

If you will sit down, I will allow Mr. Burton an oppor¬ 
tunity to examine him on his qualifications before we go 
into that and if he is qualified, direct your questions alo^ig 
that line and make them specific. 

• • • * * # # # 1 * 


* 
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116 Mr. Burton: That is all on the question of quali¬ 
fications, Your Honor. 

Mr. Rowan: I submit him as an expert at this time, if 
Your Honor please. 

Mr. Burton: I submit, if Your Honor please, that the 
only testimony he can give has got to be an estimate and, 
therefore, this is contingent and, therefore, is inadmissible. 

The Court: The only question right now is whether he 
is an expert. I rule that by experience and training he is 
an expert. You make your objections as we go along when 
the questions are asked. 

********** 

By Mr. Rowan: 

Q. The last question I asked you before I submitted you 
for cross-examining to Mr. Burton, was “Do you 

117 know the cost to you to do your own dry cleaning? 
A. Yes, I do. 

Q. And doing the work the w’ay that you have testified 
that you did it, sending it out to a dry cleaning plant, wdiat 
did you have to pay per garment to have it cleaned? 

Mr. Burton: I object, if the Court please. 

The Court: Overruled. 

The Witness: I paid for some garments 20 cents. 

The Court: Wait a minute. Speak a little slower. 

The Witness: Your Honor I paid on some garments 20 
cents and some 25 cents, an average of 22 1/2 cents. 

Mr. Burton: I object to the average, if Your Honor 
please. 

The Court. Overruled. 

*#**•*••** 

119 Q. What does a wool suit weigh? 

Mr. Burton: How many pieces? I object to that. 
The Court: Overruled. 

********** 
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120 Q. What does the average half-garment weigp? 

Mr. Burton: I object, if Your Honor please. Tjhere 
we are back to an average again. 

The Court: Overruled. 

122 Q. What would it cost you for a half garment, or 
what did it cost you for a half garment, to sei^d it 

out? A. I paid ten cents. 

I 

* # * # # # # # # • 

123 Mr. Rowan: I want to explain this thing: You have 
mentioned several times, in commenting on how we 

should prove costs, the question of profit,— 

The Court.: The point is— 

Mr. Rowan (interposing): May I just explain, Your 
Honor? I think you have a misconception as to my theory 
of damages and I would like to correct it if I haven’t njiade 
it sufficiently clear. 

The Court: All right. 

* » * * *• * * * # j * 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of i the 
jury:) 

The Court: Why don’t you ask him how much the cost 
is exclusive of labor and then you get some basis for de¬ 
termination of the value of his time. Isn’t that all tljiere 
is in this case? 

Mr. Rowan: No. Here is what I have in mind: If 

124 it wasn’t for this injury, he could do this dry clean¬ 
ing himself. Now, because of the injury, he haql to 

send it out and pay 20 or 25 cents. 

The Court: Yes. 

Mr. Rowan: If he were doing it himself, the cost, he is 
going to testify on a full garment, is about six cents, |but 
it would be unfair in arriving at his cost, to include his 
labor, because the labor is the thing he lost. 

The Court: He said “exclusive” of labor. Why d<Jn’t 
you ask him what the cost is exclusive of labor, with! all 
costs except labor, and then that will form a basis fok a 
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determination of the value of his time. That is what I 
think you want to show. 

Mr. Rowan: That is exactly it. 

Mr. Heffelfinger: That is not w’hat he has in mind. 

The Court: That is what he has in mind, he said. 

Mr. Heffelfinger: What he is intending to do is to bring 
in and show thousands of garments which he sent out and, 
on the basis of the difference of what it cost him to send it 
out and what it would cost him to do it in the shop, the 
differential is the loss. 

The Court: That is the basis for determining the value 
of his time. Does it take more than one person to operate 
this machine? 

Mr. Rowan: No. 

125 The Court: You may bring that out. 

(Thereupon, counsel resumed their places at the 
counsel table, and the following proceedings were had in 
the hearing of the jury:) 

By Mr. Rowan: 

Q. Exclusive of your own labor— 

The Court: And inclusive of every other cost. 

By Mr. Rowan: 

Q. Exclusive of your own labor and inclusive of every 
other cost, what would it cost you to clean a full garment 
on your premises? 

Mr. Burton: Just a moment, if Your Honor please. I 
object. The reason I object is that that assumes that he 
has a machine, which he didn’t have and which he had not 
even ordered, according to his own testimony. Further 
than that, it doesn’t sav which of those machines he has 
now made up his mind that he would have bought if he had 
ordered it back then, and it is obviously true that each 
machine does not operate the same way and there can be 
some difference in costs. 

I think we have got to know which machine and I think 
further than that that the evidence is contingent and spec- 
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ulative because after the event he now decides that he 
would have bought a machine which at that time, pridr to 
his injury, he had not even owned. 

Mr. Rowan: There is nothing in the evidence that 

126 shows he now decides he would have bought a 
machine. The evidence shows quite the contrary, 

that at that time he was about to buy one and was bre- 
eluded from it because of this accident. 

The Court: The jury will take into consideration, I am 
sure, when they come to determine, if they do, what the 
fair and reasonable value of his time is. First, will you 
ask how many people it takes to operate one of these 
machines? 

By Mr. Rowan: 

Q. How many people does it take to operate the dry 
cleaning unit that you were going to use? A. One, an4 he 
can do some other work at the same time. 

Q. Who would operate that machine ? I would have done 
it. I did it all those years. 

Q. What would be the cost to you of cleaning a full gar¬ 
ment, taking into consideration all items of cost, exclusive 
of your own labor? 

Mr. Burton: I repeat my objection. 

The Court: Very well. I will sustain it until you get the 
kind of a machine you are talking about. 

• * * • # * * * • # 

127 The Court: Let’s take one machine at a tijme. 
What would be the cost of the first machine, incjud- 

128 ing all items of cost, including depreciation, rent, 
overhead—everything except labor, on the full gar¬ 
ment. 

By Mr. Rowan: 

Q. On the first machine, what would be the cost of a ^ull 
garment, taking into consideration all items of cost, exclu¬ 
sive of labor? 
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Mr. Burton: May I know what the machine is? 

Mr. Rowan: Call it the Guss machine. 

Mr. Burton: AVliat is the name of that machine? 

The Witness: He had one. He gave you, in testifying, 
that he had the machine on his premises, and I could have 
it any time. 

By Mr. Rowan: 

Q. That was the machine on the premises. That was a 
second-hand machine? A. Yes. 

Q. What would be the cost of using that machine in clean¬ 
ing a full garment? A. About two cents a pound. 

Q. Reduce that to terms of garments. What would be 
tiie cost for a full garment? A. A suit would cost six cents. 

(). You are speaking of what kind of a suit? A. A suit 
of about three pounds, an average suit. A wool suit would 
cost about six cents. 

121) Q. What would be the cost in terms of a half gar¬ 
ment? A. A half garment would be less than three 

cents. 

(,). Can you give it to us with reasonable accuracy? A. 
Say around three cents. 

Q. You mentioned you had a machine available from 
Stvers. Was that a used machine? A. It was the same 
kind, Band Box. 

Q. What would be the cost there? A. Approximately the 
same. 

Mr. Burton : You understand, if Your Honor please, that 
all this goes in under my objection? 

The Court: Yes. 

By Mr. Rowan: 

Q. You mentioned a machine available through Mr. 

Carey which vou testified was located on Nichols Avenue. 
* •> 

A. Right. 

Q. What would be the cost of that machine? 

Air. Burton: Just a minute. I understand he didn’t even 
know the name of that machine, if Your Honor please. How 
could he testify about the cost? 
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Mr. Rowan: Pie testified it was a National. 

The Witness: I saw that machine and I can tell jtou 
where she still stays, Mr. Burton. 

The Court: You are not to make speeches. The lawyers 
are making speeches. 

130 The Witness: I see. Yes, Your Honor. 

Bv Mr. Rowan: 

I 

Q. All right. What would be the cost on the Carey lea¬ 
dline:? A. About the same price, two cents a pound. 

Q. No. I mean on a full garment. A. Six cents. 

Q. And on a half-garment ? A. Three cents. 

Q. From your testimony on these three types of machines, 
the cost is approximately the same in each instance? A. 
Approximately, but the cost of a dress is less. 

* *. 

131 Q. Do these items, six and three cents for a fill 
garment and half garment, respectively, cover tie 

cost to you of cleaning those garments on these machines, 
exclusive of labor? A. Yes, sir. 

I 

The Court: I am not clear about a dress, Dr. Gendlin. 
1 thought you said a dress was considered a full garment ? 
The Witness: Yes, Your Honor. 

The Court: Did you say that cost less than a cent? 

The Witness: It weighs about three-quarters of a pounld, 
a silk dress. 

The Court: Wliat does it cost? 

The Witness: I have to correct that. It would be t\\|o 
cents. It weighs about three-quarters of a pound. 

The Court: And you gave 20 cents if you sent it out? j 
The Witness: Including labor, pick-up, and overhead aijd 
his profit. 

The Court: You would pay 20 cents? 

The Witness: Yes, Your Honor. 

132 The Court: If you did it on your own premises 
with your own machine, it would cost only two cents]? 

The Witness: The actual cost of cleaning, Your Honot, 
actual cost of cleaning. 
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The Court: Exclusive of labor? 

The Witness: Exclusive of labor and rent. 

The Court: Exclusive of labor but inclusive of rent? 

The Witness: I have to pay the rent anyway, Your 
Honor. 

The Court: No. 

Mr. Burton: I object to all of this testimony and ask 
that it be stricken. 

The Court: The question, Dr. Gendlin, was how much it 
would cost you, including all costs but labor, and you have 
given this testimony. Now, you say you didn’t take into 
account rent. 

I grant the motion and you may start over, Mr. Rowan. 
«##*###### 

133 Q. What would you fix as the fair rental value— 
The Court: No, no. Ask him how much it would 
cost on the Guss machine to clean a full garment, taking all 
costs into consideration, including rent, except labor. Can’t 
you give that, Dr. Gendlin? 

The Witness: Yes, Your Honor. 

The Court: That is all there is to it. 

The Witness: Right away I will give you a figure. 

The Court: Do you need a paper? 

The Witness: No, I can count it. 

The Court: All right. 

Mr. Burton: Just a moment, before you answer. In 
order to avoid going all over this again, I don’t desire to 
do that, Your Honor. I just want the truth. Be sure you 
take into consideration your rent, your electricity, your 
steam, your power. 

The Witness: Yes. 

Mr. Burton: And the solvent, soaps, chemicals, the bags, 
that go into the consideration of the cost of operating a dry 
cleaning unit. 

The Court: Except labor. 

Mr. Burton: Except labor. 

«*•••••«•• 






134 Mr. Burton: If Your Honor please, as far as I am 
concerned, of course I object to the line of testimony 

on any grounds, and if he doesn’t take those into considera¬ 
tion, I am going to have to object again. I am only trying 
to avoid any repetition and boring the jury. 

Q. The question was: Taking every item of cost iitfo 
consideration, exclusive of labor, what would it cost you ion 
the respective machines indicated? A. But bags and 
hangers has nothing to do with the cleaning, Mr. Row^tn. 
It is hard to answer the question. Mr. Burton asked ^ne 
how much it cost, including the bags and hangers. That; is 
the cost when the garment is ready to go to the customer. 
It has nothing to do with the cleaners. 

* # * * «■ * * # I # 

135 Q. So that the hanger and the bag does not entJer 
into the consideration of the cost? A. That is just it. 

That is what I wanted to make clear. 

The Court: All right. 

By Mr. Rowan: J 

Q. Other than that item, will you take into consild- 

136 eration every other item ? A. Rent and everything!— 
half a cent per pound. 

Q. Would you say for a full garment six and one-half 

cents ? A. Yes, if I have to consider rent and those items, 

1 

half a cent per pound. 

* * * * * # * * #!* 
Q .What would be the cost of the full garment, including 

the item of rent? A. Two and one-half times three is seven 
and one-half cents for the wool suit. 

The Court: On the Guss machine? 

The Witness: Yes. 

The Court: That is including all costs of every kind and 
description, except labor? 

The Witness: Right, Your Honor. 
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By Mr. Rowan: 

Q. What would be the cost of a half garment on 

137 the same machine ? A. About three cents, three and 
one-quarter cents. 

Q. What would be the cost on the Styers machine of the 
full garment ? A. Approximately the same. 

Q. And on the half garment, on the Styers machine? A. 
Approximately the same, three and one-quarter cents. 

Q. And on the Carey machine? A. The same, seven and 
one-half, and three and one-quarter. 

The Court: I understand, Mr. Burton, having stricken 
out the prior testimony, that you now wish to make an ob¬ 
jection to this testimony? 

Mr. Burton: Yes, on the whole line of testimony. 

The Court: The objection is overruled. I want to make 
your record clear for you. 

##.*#*##**# 

138 Q. How long have you been sending your garments 
out ! A. I am still doing it. 

Mr. Burton: I object, if your Honor please. 

The Court: Overruled. You are still doing it. 

139 Q. Did you, at my direction, make a count of all 
the half garments enumerated on each and every one 

of the sales slips covering the period between January 1, 
1946 and the end of December, 1946? A. Yes. The book¬ 
keeper did it for me. 

Q. I asked you did you make a count? A. No. I had the 
bookkeeper do that. 

140 Q. Did you make the count personally, yourself, 

for anv of the months? A. T count all the work be- 
* 

side garments and half garments. 

###*#****# 

Q. Are you able to testify to the figures of gar¬ 
ments and half garments as a result of the count you 


141 
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142 made without referring to your memorandum ? 
Exact figures, no. 

Mr. Burton: I have no objection to his referring to 
memorandum. 


| A. 
jthe 


By Mr. Rowan: 

Q. I hand you this memorandum to refresh your recollec¬ 
tion and, having looked at that, I will ask you if you <jaii 
tell me the total number of full garments for the monjths 
of November and December. A. November—558. 

Q. That is the total? A. 558 in November, total gar¬ 
ments; 315 half garments. 

Q. Now, for December. A. In December, I have two 
figures. One was made on the 17th of December— 

Q. (Interposing) No, I just want the total full garments. 
A. 504 full garments. 

Q. And half garments? A. 287 half garments. 

Q. 287? A. Correct. 

Mr. Rowan: Your Honor, at this time, in order to com¬ 
plete these figures, may I excuse Dr. Gendlin from the stand 
and bring in the gentleman who made the remainder of {he 
count? 

143 The Court: Any objection? 

Mr. Burton: I don't have any objection to {ho 
order of proof, but I object to this testimony. T have no 
objection to the order of proof. 

#**•*##*** 

Harry William Strieter 

* * # # # * # * j » 

Direct Examination 
By Mr. Rowan: 

* * * * * # * # * | * 
Q. What is your business or occupation? A. Bookkeeper. 

* * • • • • # # i # 

Q. Did there come a time when Dr. Gendlin called 

144 upon you and asked you to make a certain count or 
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tally for him ? A. There did. 

Q. As a result of his request, did you make a certain 
count? A. I did. 

####*#«##<» 

145 The Court: 1 would like to get, Mr. Burton, if you 
will let me, an answer to that question. If there is 

objection, there will have to be a lot of testimony. 

Mr. Burton: We would like to check those at random and 
1 have no objection to going on and taking this witness’ 
testimony. 

The Court: Then your objection to any of his testimony 
is only based on the broad proposition that you think that 
testimony, in connection with the difference between the 
cost of sending garments out and the cost of processing 
them on the premises, is inadmissible. Is that right? 

Mr. Burton: That is right. 

*#•**••*#• 

146 Q. Can you testify as to the total number of gar¬ 
ments and half garments which you counted on the 

sales slips for the months from December to November, ex¬ 
clusive? A. As I remember it, 6,046 garments. 

147 Q. I ask you to look at that to refresh your recol¬ 
lection and tell me the total number of garments 

which you counted from December to October, inclusive. A. 
6,288. * 

Q. I will ask you the total number of half garments for 
that same period. A. 4,155. 

151 Leo D. Gendlin 

previously sworn, resumed the stand, 

**•••••••## 
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154 Cross Examination 
By Mr. Burton: 

* * # # * * # # * j * 

197 Q. All right. 

You had been negotiating for a machine from No¬ 
vember or about in November or December; is that right? 
A. In December, yes. | 

Q. I mean for a dry cleaning unit; is that right? A.j In 
December. 

Q. In December? A. Yes; November and December;{the 
end of November and the beginning of December. 

Q. Had you given an order to anybody to buy a machijne? 
A. No, but I was— [ 

Q. (Interposing) Just answer the question. The ansjver 
is no? A. I do answer the question, Mr. Burton. I ivas 
only doing— 

198 The Court: You can answer that ves or no. Had 
you given an order? 

The Witness: No. 


* * # * « * » * * # 

* 

217 Robert Styers 

# * * • * * # # * j * 

Direct Examination 
By Mr. Rowan: 

Q. Mr. Styers, will you please state your full name? A. 
Robert Styers. 

Q. Where do you live? A. 2707 Adams Mill Road. 

Q. What is your business? A. Dry cleaning iha- 
chinery. 

218 Q. Selling it? A. Selling and servicing. 

Q. How many years have you been in the business? A. 
Fifteen. 


• • • • *■ * # » * * 

Q. I will direct your attention to December, 1945, or the 
month immediately preceding, the month of November, 19145, 


I 
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and I will ask did you have any contact with Dr. Gendlin 
in connection with dry cleaning machinery? A. Yes. 

• *#••••••• 

219 Q. How many dry cleaning machines did you have 
at that time available to sell? A. Two. 

220 Q. What were they? A. Bandbox. 

Mr. Burton: Object, if Your Honor please. 

The Court: Overruled. 

Mr. Burton: I object to the question and the answer for 
the reasons I have already stated. 

The Court: I don’t know what your reasons are. You 
have stated a good many reasons. 

Mr. Burton: I will restate them. I object to any testi¬ 
mony as to a machine which was available unless the plain¬ 
tiff had already put in an order for it. 

The Court: Overruled. 

By Mr. Rowan: 

Q. What machines did you have available? A. Two 
Bandbox cleaning machines. 

Q. Were they new or second hand? A. New. 

Q. Did you have any second hand machines? A. Yes. 

Q. How many? A. I had two or three of those. 

Q. Did you tell Dr. Gendlin about them? A. Yes. 
»»*•*•••*# 

246 Leo D. Gendlin 

247 Further Cross Examination 

By Mr. Burton: 

Q. Mr. Gendlin, first of all, let me ask you, in giving 
your figures on the cost of dry cleaning garments, you 
spoke about the Guss machine, I believe, and a National 
machine? A .Yes. 

Q. And one other machine. What do you mean by the 
“Guss” machine? A. Guss represents the Detrex Cor- 
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poration and sells their machines, and since he told me it 
may take a month or two until I get it, he had one machine 
in stock. 

Q. Just a minute. What machine is it that you are speak¬ 
ing about as the Guss machine? Was that the Detrex 
machine? A. No, it was a machine he had on stock. Hk* 
had a second hand machine. 

Q. Which machine was that? A. Bandbox Corporatioji 
produced it, and that machine he had in stock. I could havje 
that right away and then exchange for a new one. 

Q. What was the name of that? A. Zephyr, I think. 

Q. You didn’t order the Zephyr, did you? Just answet- 
yes or no. A. No, no. Either one of the other two ma¬ 
chines I speak about. 

248 Q. Just answer yes or no. A. No. 

Q. As to the Detrex machine, a new Detrex maj- 
c.hine, had you had any previous experience with that parj- 
ticular machine itself? A. Guss gave me an address to se<f* 
one machine operating and I did. I went over to the 
Northeast to a place where such a machine was installed. 

Q. How long did you watch the operation? A. Maybe 
half a day. 

Q. What about the National machine? A. National maj 
chine I could have— 

Q. (Interposing) I mean about the operation. Did vox} 
have any experience in the operation of those? A. No, but! 
they are all alike. 

Q. I just wanted to know what your experience was.| 
What about the Columbia machine? A. I had experience 1 ] 
with the Columbia machine for a long time. 

Q. Whereabouts? A. In New York. 

Q. What place was that, Doctor? A. That was the Lib-| 
erty Laundry, which had the Columbia machine. 

249 Q. You were a spotter there, were you? A. A spot-} 
ter and in charge of the dry cleaning department. I 

was running the machine, too. 

Q. The machine that Mr. Cary spoke to you about, that 
was— A. (Interposing) That was a Circle machine. 
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Q. What experience have you had with that! A. That is 
the same kind, if you know— 

Q. (Interposing*) Just answer my questions yes or no. 
A. No. 

Q. What experience have you had with it? A. None. 

Q. Those vrere the four machines which you spoke about 
as being available; is that right? A. Five. 

Q. What was the fifth one? A. The National, the Circle, 
Bandbox from Guss. 

Q. The Zephyr and Columbia? A. Zephyr, and Columbia 
and the Bandbox from Mr. Styers. 

Q. That was the Pure Stream model, was it not? A. Right. 
Q. WTiat experience, if any, did you have with that, or 
let me ask you this question: Did you have any experience 
with that model? A. With the Bandbox: No, I wasn’t run¬ 
ning one. 

250 Q. Sir? A. No, I didn’t run one. 

258 The Witness: Say it is supposed to be spotted, 
but when the work comes, it is full of spots. 

Mr. Burton: I undertand. 

The Court: Let him finish. 

The Witness: If you give the work as you get it, you 
lose all your customers, and that is what happened to me 
the first half-year, the first six months, as long as I couldn ’r 
do the work. 

By Mr. Burton: 

Q. Your customers declined, your business decreased? A. 
No. New customers came because it was the season. Peo¬ 
ple tried a new business. They see a new business and they 
tried it. They come but they didn’t come back, and now 

mv customers do come back. 

•> 

Q. Because you are spotting yourself? A. Because the 
work is better, because I spot myself and the work is right. 






37 


269 Mr. Burton: If your Honor please, in order! to 
preserve the record, I would like to move to stijike 

out all of his testimony as to the cost of doing the garme|nts 
with a dry cleaning machine himself, for the reasons I hhve 
already stated, and for the additional reason that 

270 it doesn’t appear that these figures are any mbre 
than an estimate and not based on any actuality 

whatever. 

The Court: Your motion is denied. The jury will be tpld 
at the proper time that if they should find for the plaintiff, 
that is, if the defendant is responsible for his injury, they 
may award a fair and reasonable sum for the loss of pis 
time, and that may be included in the verdict, and tl}ey 
may consider this evidence, along with other evidence, a$ a 
basis for determining the reasonable value of the loss!of 
his time in his capacity as a laborer. I will give full in¬ 
structions on that at the proper time. 
*#•••••••#. 

Charles B. Cary 

• * • • * • • • * i * 

Direct Examination 
By Mr. Row r an: 

#* # * * * # * # j # 

271 Q. What business were you in prior to that time ? 
A. Selling dry cleaning and laundry equipment. 

* * # • # # # # * I * 

I 

Q. Have you ever sold Dr. Gendlin any equipment in 
connection with cleaning? A. Some pressing machines. 

#*•••••#*«■ 

274 Q. Of your own knowledge, do you know” of an¬ 
other machine that was available? A. Yes. 

I 

Q. What was the name of that machine? A. It was !a 
Circle Dry Cleaning machine. 

Q. Where was that machine located? A. On Nicholjs 
Avenue. 
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Q. Nichols Avenue? A. Yes. 

Q. Who had that machine? A. The party who had that 
machine had attempted to go into business and purchased 
some pressing machines from me, and died; and his wife 
then wanted to cancel the order for the pressing machines 
and she wanted to sell the other equipment. 

Mr. Burton: If your Honor please, that is all under the 
rule of hearsay. 

The Court: He knows what is available of his own knowl¬ 
edge. Do you know that of your own knowledge ? 

The Witness: Yes. 

Mr. Burton: I object to it. 

275 The Witness: The machine was there and the lady 
told me she could not go into business. 

The Court: I sustain the objection, as to what the lady 
told you. That will be stricken. 

###•#*#*#* 

Q. Do you remember the address? A. No. It was the 
other side of St. Elizabeths Hospital. 

*#*#*#*:**# 

Q. Do you remember the name of that place? A. I don’t 
remember it. 

Q. It is the Blue Banner Laundry? A. It is the Blue 
Banner Laundry. 

Q. What was the price of that machine? A. I didn’t ask 
her that question. I was not interested in that. 

*##**##*## 

281 Mr. Burton: Just a moment, if your Honor please. 
I think we ought to strike this witness’ testimony 

because it is based entirely on hearsay. He said a lady 
called him up and said, “I don’t want to take this pressing- 
machine. ’ ’ 

282 The Court: Overruled. 

• •#••••••• 
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423 Court's Charge to the Jury. 

The Court: Members of the jury, you have been heading 
this case for parts of five days and the time is now cojne, 
under our system of jurisprudence, for me to give you 
those principles of law which are to govern you in ypur 
deliberations and in the determination of your verdict, j 

The taking of evidence has been completed and the sum¬ 
mations of counsel have been concluded. Counsel in tjhis 
case prepared thoroughly, both on the law and on the fa^ts. 
They have presented their respective sides ably. They h&ve 
fought hard but they have fought fairly and they hyve 
struck no foul blows. That method of adversary proceed¬ 
ing, in my judgment, is the best one designed by mankjnd 
to bring out the facts. 

When a case is tried to a jury, as this one is, the Court 
consists of two parts; the Judge and the jury. The Judge 
has certain functions and responsibilities and the jury ijias 
certain functions and responsibilities. The function i of 
each is exclusive. 

424 The Judge has the function and responsibility! of 
presiding at the trial, passing on questions of law 

as they arise and finally, at this stage, giving you the law 
which it is your duty to follow, whether you believe irj it 
or not and apply it to the facts. 

It is your duty and responsibility, members of the jury, 
to determine the facts and that is your sole and exclusive 
duty. You are the fact-finding body. I may not trespass 
upon your domain of finding the facts and you may ijiot 
trespass upon my domain of giving you the law applicable 
to the facts. 

I shall comment on the evidence as I go along, as I am 
authorized to do, but bear in mind if any statements tfiat 
I make in respect to the evidence are different from ycjur 
recollection, your recollection governs and you are not 
bound by mine, and will furthermore understand tbat 
my comments on the evidence are not for the purpose!of 
attempting to influence your judgment on the facts lj>ut 
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solely for the purpose of assisting you to understand the 
issues which are involved in this case and for the purpose 
of attempting to simplify them. 

Counsel have summed up the facts and you should give 
serious consideration to their summations, hut bear in 
mind also that what they say is not evidence and is not 
binding upon you but you should give their sum- 

425 mations consideration when you find them to be 
logical, bearing in mind, of course, always that their 

summations are made in the light of the advocacy of their 
respective sides. 

During the course of this trial, there have been objec¬ 
tions to the evidence and rulings on the evidence by me. 
There has been colloquy between Court and counsel and 
there has been colloquy between the counsel. What was 
said during all of those proceedings is also not evidence 
and you should not be at all influenced by the fact that 
counsel objected to evidence, because that is not only his 
right but his duty when he thinks that the evidence is in¬ 
admissible, and you should not be influenced when his ob¬ 
jection has not been sustained by the Court, because he has 
a right and a duty to make the objection if, in good faith, 
he believes one should be made. 

Inasmuch as it is your exclusive responsibility to find 
the facts, I must tell you how you should go about that. 
You should not let prejudice or sympathy enter into your 
determination in any manner whatever. You should not 
determine the facts by guesswork or conjecture or specula¬ 
tion. You should determine the facts solely from the evi¬ 
dence and inferences from the evidence which are reason¬ 
able and logical. 

The evidence in this case consists of what you have heard 
in the way of testimony from the lips of witnesses who 
have appeared before you and what has been re- 

426 ceived in evidence as exhibits. That is all the evi¬ 
dence there is. In this case, as in most cases, there 

is a sharp conflict in the testimony of the witnesses on cer- 
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tain issues in this case and it will be necessary for yop to 
weigh and evaluate the testimony of each witness who has 
appeared before you. In considering the credibility of 
each witness, that is, the amount of credit you will give 
to the testimony of each witness, you will take into con¬ 
sideration, so far as you are able, the manner and de¬ 
meanor and conduct of such witness as he testified which 
may throw some light on whether or not his testimony was 
given candidly and frankly or otherwise. 

You should take into consideration also, in evaluating 

the testimonv of each witness and determining its crMi- 
* 63 | 
bility, the memory or lack of memory of each witness, the 

ability or lack of ability of each witness to express to jfou, 
through words, what he has seen or heard, the faculty or 
lack of faculty of each witness to see and hear those things 
about which he has testified; any bias or prejudice shc^wn 
by any witness and any interest which any witness has in 
the outcome of the case which may have colored or peri 
verted his testimony, and all those other factors which you, 
as experienced and intelligent people, take into considera¬ 
tion when you determine whether a statement is true! or 
false or whether it is true or half true. 

427 In this case, Leo D. Gendlin has sued David Abra¬ 
ham, trading as the Hill Top Market, claimjng 
damages growing out of injuries which he alleges he sus¬ 
tained when he fell through the trapdoor of the premikes 
occupied by David Abraham as a store. The plaintiff is 
Leo D. Gendlin and the defendant is David Abraham. 

The plaintiff claims that these damages were 
by reason of the negligence of the defendant in 
tion of his market or his store. The defendant denies tfyat 
he was negligent and claims that the damages and injuries 
sustained by the plaintiff were caused by his sole negli¬ 
gence or, in the alternative, by his contributory negligenbe. 

You will, of course, observe that those defenses are in¬ 
consistent but, under our rules of practice, a party may 
make separate defenses regardless of consistency and ho 


sustained 
the opeta* 
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unfavorable inference is permitted to be drawn by you by 
reason of inconsistent defenses being made. 

Of course, bis claim that the plaintiff was injured by 
reason of bis sole negligence presupposes no negligence on 
the part of the defendant. His claim that the plaintiff was 
injured by reason of contributory negligence of the plain¬ 
tiff does presuppose negligence on the part of the defend¬ 
ant, as the name implies. 

There appears to be no doubt that the plaintiff was a 
customer in the store of the defendant and that he 
42S fell down the trapdoor. There is a dispute as to 
whether the part of the store where he fell was open 
to the public at the time of the fall and that is very im¬ 
portant, because the liability of the defendant is different 
when a customer falls in that part of the store open to the 
public and when he falls iij that part of the store which is 
not open to the public. 

There is also a dispute as to the damages, particularly 
growing out of the value of such time as the plaintiff lost 
by reason of his fall, the evidence showing that he lost 
full time during the seven or eight days that he was in the 
hospital and ten or twelve or fifteen days when he was at 
home, as I think he testified; and that he lost part time or 
was incapacitated for a long time thereafter. I think he 
said he was one hundred days thereafter on crutches and a 
longer period on a cane. 

The mere fact that the plaintiff fell through the trap¬ 
door in defendant’s store does not, of itself, make the de¬ 
fendant liable in damages. The defendant is not an insurer 
against accidents to persons entering his store for the pur¬ 
pose of making purchases. He is liable if he or his agents, 
acting in the scope of their employment, were negligent 
and such negligence proximately caused the plaintiff to fall 
and injure himself. 

Therefore, generally stated, this action and actions of 
this kind are based primarily on negligence. The 
429 plaintiff claims that the defendant was negligent in 
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leaving the trapdoor open and unguarded. The defen¬ 
dant claims that he was not negligent in that respect 
because that part of the store was closed to the public at 
the time he fell and that plaintiff was not in that part of 
the premises where he was invited to be and had a right 
to be. 

As I have stated, the defendant claims that he fell 
solely by reason of his own negligence in walking in tljaf 
part of the store where he was not invited without looking 
where he was going or, in any event, that he w~as guilty |of 
contributory negligence in not looking under the circum¬ 
stances of the case. 

The defendant, being an operator of a store, owed tjhe 
plaintiff the duty of exercising reasonable care to kejep 
that part of the store which the public was invited to use 
at the particular time in question in a safe condition. Tl^at 
w’as the defendant’s duty. 

Reasonable care is that degree of care wilich a person 
of ordinary foresight and prudence would exercise Undbr 
the particular circumstances of the case, and when y<jm 
come to determine whether the plaintiff or defendant exer¬ 
cised such care, you will apply the standard of what a man 
of ordinary care, ordinary prudence or ordinary foresight 
would have done under the particular facts and circum¬ 
stances as you may find them from the evidence. 

430 One of the critical questions you will be called 
upon to decide in this case is whether the plaje 
wdiere the trapdoor was open wras, at the time in question, 
that part of the store to wdrich the public was invited cjr 
w’hether that part had been withdrawn from the public apd 
the plaintiff w r as reasonably put on notice of such witlji- 
drawal. You will recall there was some conflict on this 
point in the testimony; the plaintiff claiming that he had 
been coming to the store for some years past about thie 
same time of day, that he saw no difference in the lighting, 
that he passed Mr. Abraham on his way down the aisle 
and went about selecting purchases within the vision ojf 
Mr. Abraham. 
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You will also recall the testimony of the defendant by his 
witnesses that only that part of the store in which the sale 
of liquor took place was open and that the rest of the store 
was darkened and the clerks had left. 

You will also consider, in this connection, the lack of a 
barricade or a chain or any express warning to the public 
in determining whether the place where the plaintiff fell 
was in that part of the store to which the public, including 
the plaintiff, had been invited. 

The burden of proof rests upon the plaintiff to establish 
each and every of the essential elements of his claim by a 
preponderance of the evidence. By this I mean, before the 
plaintiff may recover, he must establish by a pre- 
431 ponderance of the evidence each and every of these 
essential elements which I shall give you before I 
am through. 

By a preponderance of the evidence, preponderance of 
the evidence is that evidence which is the more convincing 
to your minds as jurors. It does not necessarily mean the 
greater number of witnesses are on one side or the other. 
It is that evidence which has more force than the evidence 
opposed to it when you evaluate it. 

I have used the expression “proximate cause” and I am 
going to give you a definition of that because sometimes 
jurors have a little doubt about the meaning of the word 
“proximate” as it is used in the law. The proximate cause 
of an injury is that cause which, in natural and continual 
sequence, unbroken by any sufficient intervening cause, pro¬ 
duces the injury and without which the result could not 
have occurred. It is the efficient cause, the one that neces¬ 
sarily sets in operation the factors that accomplish the 
injury. It may operate directly or by putting intervening 
agencies in motion. 

Counsel in this case have requested certain instructions 
on the law, or prayers, as they are sometimes called. I 
have granted some of them and I shall read them to you. 
They are expressions of the law in respect of the matters 



dealt with. There may be and there will be sdme 

432 repetition between what I have already said 4>nd 
what I probably shall say and what is contained! in 

these prayers. You will understand, however, that shch 
repetition is not intended for emphasis but comes abPut 
inevitably if the Court’s general charge is to be at 'all 
coherent. Some repetition must creep in, so, when }|ou 
realize some of the things that are stated in the praydrs 
are repetitious of what I have already said to you or shall 
hereafter say to you, please understand I am not doing) it 
for emphasis, but consider the charge I am now giving you 
as a whole. 

Now, I will read to you Plaintiff’s Prayer No. 1: 

The party who asserts the affirmative of an issue nnjst 
carry the burden of proving it. Such burden of proof is 
established by a preponderance of the evidence which j is 
determined not alone by the greater number of witnesses 
testifying to a particular state of facts. This means thjat 
the testimony on the part of the party carrying the burden 
must have greater weight in your estimation, have a mope 
convincing effect than that opposed to it. If you believe 
that the testimony on any essential point is evenly bal¬ 
anced, then your finding as to that point must be against 
the party carrying the burden of proof. In briejf, 

433 the term preponderance of evidence means such evi¬ 
dence as, when weighed with that opposed to it, has 

more convincing force. j 

I shall read to you Plaintiff’s Prayer No. 2: 1 

The burden is upon the plaintiff, Dr. Gendlin, to proye 
by a preponderance of evidence, Mr. Abraham, or his ageijit 
or agents were negligent, and that such negligence w T as the 
proximate cause of his injury. If the plaintiff has not ful¬ 
filled this burden, the defendant is entitled to your verdict 
and you need not consider the issue of contributory negli¬ 
gence. 

If, however, the plaintiff has fulfilled this burden ajs 
against the defendant, he is entitled to your verdict against 
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the defendant, unless the defendant’s defense of contrib¬ 
utory negligence has been established by the defendant. 

The defendant, to establish the defense of contributory 
negligence, has the burden to prove by a preponderance of 
the evidence that the plaintiff was negligent and that such 
negilgence contributed in some degree as a proximate cause 
of the injury. If this burden has been fulfilled, the de¬ 
fendant is entitled to your verdict. If not fulfilled, 

434 your decision on the issue of contributory negligence 
must be in the plaintiff’s favor. 

I shall now read Plaintiff’s Prayer No. 2-A: 

Inasmuch as the amount of caution used by the ordi¬ 
narily prudent person varies in direct proportion to the 
danger known to be involved in his undertaking, it follows 
that in the exercise of ordinary care the amount of caution 
required will vary in accordance with the nature of the 
act and the surrounding circumstances. 

To put the matter in another way, the amount of caution 
required by the law increases, as does the danger that rea¬ 
sonably should be apprehended. 

I will now read to vou Plaintiff’s Praver No. 4: 

W * 

The testimony of one witness, entitled to full credit, is 
sufficient for the proof of any facts, and would justify a 
verdict in accordance with such testimony even if a num¬ 
ber of witnesses will testify to the contrary, if, from the 
whole case, considering the credibility of witnesses and 
after weighing the various factors of evidence, the jury 
should believe that there is a balance of probability point¬ 
ing to the aceuracv and honestv of the one witness. 

I think that covers plaintiff’s prayers, does it not? 

435 Mr. Rowan: That is correct, Your Honor. 

The Court: I shall now read to you the defen¬ 
dant’s prayers that I have granted. 

Defendant’s Praver No. 1. 

w 

The liability of the defendant to the plaintiff for the con¬ 
dition of the premises is only as extensive as defendant’s 
invitation to plaintiff to use the premises. 
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Therefore, if you find that the condition of the premises 
at the time the plaintiff entered was such as to indicate br 
put a reasonably prudent person, under the circumstancies 
of this case, on notice that the grocery portion or that part 
where the trapdoor was located was closed, then your vbr- 
dict should be for the defendant. 

I shall now read to you Defendant’s Prayer No. 2: 

There is no extra or unusual degree of care chargeable 
to the proprietor of a store with respect to the safety pf 
his customers. He is merely under the duty of exercising 
reasonable care to keep his store in safe condition. Tpe 
proprietor of a store to which prospective customers are in¬ 
vited, like any other person who, expressly or impliedly, in¬ 
vites others upon his premises, is not an insurer pf 

436 their safety while in the store, but owes to thepi 
merely the duty of exercising reasonable care 

keep the store in a safe condition for their proper use. 

I shall now read to you Defendant’s Prayer No. 4: 

The duty of exercising reasonable care in the case of ja 
shopkeeper and his customer is reciprocal. As to the shop¬ 
keeper, the duty is to exercise ordinary care to maintain 
the premises in reasonably safe condition for customers 
having occasion to use them, and, correspondingly, the cus¬ 
tomer in the use of the premises owes the duty of exercisirig 
ordinary care for his own safety. The shopkeeper is not 
under any legal duty to prevent a careless person from 
injuring himself. 

Therefore, the jury is charged that if they find that tile 
plaintiff, by exercising ordinary care for his own safety, 
should have seen or could have seen the open trapdoor s|o 
as not to fall through it, but through his own carelessness 
failed to see it, and this carelessness was the proximate 
cause of his fall, then he was guilty of contributory negli¬ 
gence and your verdict must be for the defendant. 

I shall now read Defendant’s Prayer No. 7: 

437 No presumption of negligence whatever arisejs 
from the mere happening of the accident in this case. 

| 
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On the contrary, the legal presumption is that reasonable 
care was exercised by the defendant. 

I think the balance of No. 7 is exactly the same as Plain¬ 
tiff’s No. 5. 

Mr. Rowan: That is right, dealing with contributory neg¬ 
ligence. 

The Court: So I shall not repeat it. 

I shall now read to you Defendant’s Prayer No. S: 

Contributory negligence is negligence on the part of a 
person injured which, combining in some degree with the 
negligence of another, helps in proximately causing the in¬ 
jury of which he complains. 

One who is guilty of contributory negligence may not re¬ 
cover from another for the injury suffered, nor may he 
recover if the injury is the proximate result of his sole neg¬ 
ligence. I shall now read Defendant’s Prayer No. 11: 

If you believe that any witness wilfully has testified 
falselv as to any material fact concerning which he could 
not have been reasonably mistaken, you are at liberty 
438 to disregard all or any part of the testimony of such 
witness. 

That completes all of the defendant’s prayers? 

Mr. Burton: That is right. Those are all our principal 
prayers, Your Honor. 

The Court: Yes. 

I spoke to you about the essential elements of the plain¬ 
tiff’s case and told you that the plaintiff had the burden of 
establishing those elements by a preponderance of the evi¬ 
dence. These are the essential elements of the plaintiff’s 
case: 

First, that the plaintiff fell in that part of the store to 
which he was invited or to which a reasonably prudent per¬ 
son would believe he was invited under the particular cir¬ 
cumstances of this case for the purpose of selecting grocer¬ 
ies for purchase. That is the first element. 

The second element is that the defendant was negligent 
in maintaining an open and unguarded trapdoor, that is to 
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say, lie failed in exercising reasonable care to maintain thit 
part of the store to which the public, including the plaintiff, 
was invited in a safe condition. 

The third element is that such negligence proximately 
caused the plaintiff to fall through the trapdoor and injure 
himself. 

If you find that the plaintiff has not established each anti 
every of the essential elements of his case, as I have giveii 
them to you, by a preponderance of the evidence tha|t 

439 will end the case and your verdict will be for the de¬ 
fendant. 

If you find that the plaintiff has established each an<jl 
every of those essential elements by a preponderance ojf 
the evidence your verdict will be for the plaintiff, subject 
to what I shall say to you in respect to contributory negli¬ 
gence. 

Contributory negligence being an affirmative defense, th^ 
burden of proof is on the defendant to establish it by 4 
preponderance of the evidence and unless you find that th<j? 
defendant has carried this burden by establishing by a pref 
ponderance of the evidence that plaintiff was negligent iij 
failing to keep a proper lookout and that such negligence 
proximately contributed to his fall, your verdict will b<J 
for the plaintiff, you having already found that the plaintiff 
has established each and every of those three essential ele-f 
ments. 

If you find that the defendant has carried this burdep 
then your verdict will be for the defendant even though yoq 
had previously found that the plaintiff had established each 
and every of those three essential elements. 

If, under these instructions, you find the plaintiff is enn 
titled to your verdict you will then come to the question ofj 
damages and you will consider, in fixing the amount of the 
award, the elements of damage which I am now about to! 
mention. 

440 First, the reasonable value not exceeding the cost 
to the plaintiff of the examination, care and attention 

of a surgeon reasonably required and actually given to the 


I, 
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plaintiff by reason of bis fall and injury, including in such 
care X-ray pictures reasonably necessary. 

Next, the reasonable value not exceeding the cost to the 
plaintiff of the services of the young man, as I think he said, 
who was employed to take care of him after he returned 
home from the hospital; the reasonable cost of taxicabs 
used by the plaintiff during the period of time he was un¬ 
able, by reason of his injury, to use streetcars; the reason¬ 
able value of the time lost by the plaintiff since his injury 
during which he was wholly or partially unable to continue 
his occupation by reason of his injury. 

In determining this amount, you should consider evidence 
of his earning capacity, his prior earnings, compensation 
paid to employees required solely because of his incapacity 
and the manner in which he occupied his time before he was 
injured and find what he was reasonably certain to have 
earned in the time lost had he not been disabled. 

There has been evidence he sent the garments which he 
received in his store to wholesalers for cleaning and he 
claims this became necessary because of his incapacity, 
which otherwise would have been cleaned on the premises 
except for his injury. lie has given expert testi- 
441 mony as to the difference in price of cleaning gar¬ 
ments by wholesalers and the cost of cleaning gar¬ 
ments on the premises other than for labor, and he claims 
the difference is the basis for estimating his earning capac¬ 
ity, he having testified that, by experience and training, he 
was qualified to operate a cleaning unit. 

The defendant has offered expert testimony on the sub¬ 
ject to the effect that the cost of cleaning on the premises 
was greatly in excess of the cost set forth by the plaintiff. 

It is true that he did not own the necessary cleaning unit 
and made no definite commitment to buy one, but he claims 
that he was prevented by reason of his injury and that one 
was available to him. The defendant denies that one was 
available to him and claims that his failure to clean the gar¬ 
ments on the premises was due to his own predilections and 
not to his injury. 
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Of course, lie cannot recover for his own loss of time ancjl 
capacity to labor and also what he has paid or has had to 
pay to others to supply such loss of labor, and you must 
consider that when you come to determine the reasonable 
value of the time lost by him since his injury during which 
lie was wholly or partially unable to pursue his calling bv 
reason of his injury. 

You bear in mind that you may not award damages for 
loss of profits, as such, or for loss of customers, a& 

442 such, but you may consider evidence of any loss of 
profits or customers as bearing on the reasonable 

value of the time lost by him. 

You will also consider not only the element of damage 
already mentioned, but will include in your award, if yoh 
find for the plaintiff, such sum as will reasonably compen¬ 
sate him for his pain, discomfort and mental anguish which, 
if you find from the evidence he suffered as a proximate re¬ 
sult of the injury in question, you may find from the evi¬ 
dence he is reasonably expected to suffer in the future as i. 
proximate result of the accident. 

Your verdict in this case will be for the plaintiff in an 
amount arrived at under these instructions or for the de¬ 
fendant. 

Your verdict must be unanimous and when you retire to 
your jury room, you will first select your foreman who wil( 
preside over your deliberations, and then you will proceed 
to sift the evidence, weigh it, deliberate and reach a proper 
verdict. 

Gentlemen, if you have any objections or suggestions j 
will receive them at the bench. 

(Thereupon, counsel approached the bench and the foil- 
lowing proceedings were had out of the hearing of th4 
jury:) 

Mr. Burton: If Your Honor please, I only want t<[> 

443 renew what I previously said, that I do not think, ii|i 
considering any loss of time, that the jury has an^ 

right to take into consideration any loss of time as bearing 
on the question of loss of profits or loss of customers. 
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The Court: Very well. 

Mr. Burton: And I think I have sufficiently stated the 
reasons, so I don’t believe it is necessary to reiterate them. 

The Court: No, I understand your reasons and I have 
already ruled on that point. Your record is clear on that. 

Mr. Burton: I don’t know how far I have gone on the 
question of customers but I have an additional objection, 
that there is no showing of any amount at the present time. 
I think I made that point before. 

The Court: If you didn’t, it will be considered as made 
now. 

462 Filed Feb 11 1947 

Defendant’s Prayer No. 12 

The jury are instructed that if you find the plaintiff is 
entitled to your verdict, you are not to take into considera¬ 
tion, in fixing the amount of damages, any loss of customers 
or patronage which the plaintiff may have suffered. 

Denied Pine 

***•*••••# 

463 Filed Feb 11 1947 

Defendant’s Prayer No. 13 

The jury are instructed that if you find the plaintiff is 
entitled to your verdict, you are not to take into considera¬ 
tion, in fixing the amount of damages, any loss of profits 
claimed by plaintiff. 

Denied Pine 

J. 
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Leo D. Gendlin 
Direct Examination 


60 Q. What size boiler would you use in your plhce 
of business if you were going to use a cleaning unit? 

A. I bought a five-horsepower boiler for that purpose, so 
that I have enough steam for my cleaning unit. 

Q. If you were not going to use a cleaning unit, wjiat 
size boiler would be sufficient? A. Not more than one to 
two. 

THE COURT: Just a minute. Will you find out 
whether a boiler is part of the cleaning unit or is separate 
from the cleaning unit? 

THE WITNESS: It is separate, Your Honor. 

THE COURT: Very well. 

BY MR. ROWAN: 

Q. What was the method that you intended to follow 
in handling the work in your shop when you opened yojur 
place of business? 

MR. BURTON: I object to that, if Your Hopor 

61 please, what he intended. 

THE COURT: I sustain the objection. 

BY MR. ROWAN: 

Q. What method did you follow in handling your dry 
cleaning business after you sustained this accident? 

MR. BURTON: I object, if Your Honor please. You 
have got to find out w’hat he did, first. 

THE COURT: Overruled. 

MR. ROWAN: That is the proper subject of cross- 
examination. I see nothing objectionable to my question. 

MR. BURTON: I don’t see the relevancy to what hap¬ 
pened afterwards until we know what happened first, as a 
guide. 

THE COURT: I overruled the objection. 



BY MB. BO WAN: 

Q. You may answer. A. I had to change my inten¬ 
tion— 

THE COUBT: No. I sustain the objection. 

BY MB. BOWAN: 

Q. The question was what method did you follow in 
handling your work after this accident occurred? A. I 
had to give out the work to a wholesaler to finish instead 
of doing it myself. 

MB. BUBTON: I object to the last, “instead of doing 
it myself.” 

THE COUBT: That will be stricken. 

62 BY MB. BOWAN: 

Q. What other method of handling the w’ork was 
available to you, at the time just prior to this accident 
occurring? 

MB. BUBTON: I object to what was available to him. 

THE COUBT: What he did before. 

BY MB. BOWAN: 

Q. What were you doing wfith your w’ork just before the 
accident? First of all, let me ask you this: How long had 
you been open at the time of this accident? A. Tw’o 
weeks. 

Q. Did you have any vrork at that time? A. Yes. Not 
much, but it w r as beginning. I just started. 

Q. How- w T ere you then handling it? A. Well, I just 
started to take over the w^ork and to go ahead with doing 
my spotting, to do my pressing and to get my machine to 
do my cleaning. 

• * * • 


76 BY MB. BOWAN: 

Q. Dr. Gendlin, did you have all the machinery 
that you needed to perform every operation in the dry 
cleaning of clothing? A. I had everything besides the 
cleaning machine. 
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Q. You say “besides” and you mean to use the ujord 
“except,” do you not? A. Except the cleaning machjine. 
I mean everything else except the cleaning machine. 

Q. In connection with the cleaning machine, did ^ T ou 
have a boiler that would operate with the cleaning Ma¬ 
chine? A. Yes, sir, I had a big boiler sufficient to oper¬ 
ate the machine. 

77 Q. If you were not using or planning to u^e a 
cleaning machine, could you have used a ifiuch 
smaller boiler? 

MR. BURTON: He has already testified to thafy if 
Your Honor please. 

THE COURT: That is repetitious. 


82 Q. Have you done anything with the view to the 
installation of one of these machines in your shop? 
A. Yes, sir. 

Q. What had you done? A. I had people in the store 
measuring the store and finding the right place to put it. 

Q. Who did you have out there to make measurements? 
A. Guss and Mr. Styers. 

Q. Both of them? A. Yes. We discussed exactly 
where the machine was going to stand and how much 
it would take. 


sp^ce 


91 Q. What were you doing just prior to the time 
that you opened your own shop? A. I had been 
working over two years, approximately two and one-half 
years, managing a plant. 

Q. What plant were you managing? A. New Jersey 
Cleaners, on New Jersey Avenue. 
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THE COURT: I think there is no question as 
to his qualifications. I will give you an opportunity 
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to go into that preliminarily, but, after we pass that, 
if we do pass it, it seems to me he can determine the 
cost of doing the dry cleaning with him doing the labor. 
Is that what you have in mind? 

* • * • 

100 MR. BURTON: And the type of unit you were 
going to use was an open unit, was it not? 

THE WITNESS: Yes. 

MR. BURTON: Where did you have experience with 
the type of unit which you planned to use? 

THE WITNESS: I had it first in New York, in 1939. 
I worked in a place where I had synthetic solvent, and I 
did the work there. 

MR. BURTON: Just a minute. That was the place 
where you were the spotter, wasn’t it? 

THE WITNESS: Yes, but I ran the machine too, at 
the same time. 

101 MR. BURTON: All right. 

THE WITNESS: The spotter runs the synthetic 
unit machine because during the time he has to wait until 
his work comes out, he does spotting, then takes the work 
out and he has time to do other work. 

MR. BURTON: WJiat other experience have you had? 
THE WITNESS: A year and a half I had a machine 
at Jersey Cleaners before we bought the new machine. 
We had a synthetic unit where we did the work, and I 
was running that machine. 

MR. BURTON: What was the name of that one? 

THE WITNESS: Sec. 

MR. BURTON: Was that an open or closed system? 
THE WITNESS: No, it is an open system. 

* • • • 
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THE WITNESS: WRat I mentioned to you, 
Liberty Laundry in New Jersey, Jersey City; then 
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Englewood Laundry, the dry cleaning department in jungle- 
wood, New Jersey; then the Zoric machine at Tolman 
Laundry, the Zoric machine at the Palace Laundry. 

MR. BURTON: All right. 

THE WITNESS: Then the Sec machine at Newj Jer¬ 
sey Cleaners. 

* * • • 

I 

116 MR. BURTON: That is all on the question of 
qualifications, Your Honor. 

MR. ROWAN: I submit him as an expert at this jtime, 
if Your Honor please. 

MR. BURTOjtf: I submit, if Your Honor please, that 
the only testimony he can give has got to be an estimate 
and, therefore, this is contingent and, therefore, is inadmis¬ 
sible. 

THE COURT: The only question right now is 
whether he is an expert. I rule that by experience and 
training he is an expert. You make your objections as we 
go along when the questions are asked. 
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BRIEF OF APPELLEE 


COUNTER STATEMENT OF CASE 

Appellee adopts appellant’s statement of the case as 
elaborated by the addition of the following facts: 

In addition to testifying that he had all necessary equip¬ 
ment except the cleaning machines (App. 16), appellee 
testified he intended to buy the dry cleaning unit (App. 16); 
that he was negotiating to buy it at the time of the accident 
(App. 16) and that he had just started in business ^nd to 
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get the machine to do the cleaning (App. 54). Appellee 
testified on cross-examination as to the type of dry clean¬ 
ing unit he intended to use (App. 56). He testified as to 
having secured a larger boiler because of the dry cleaning 
unit (App. 54), and that he had two men out to measure 
and determine where to place the cleaning machine (App. 
55). He testified that three machines were available 
(App. 55) but that after the accident he had to send his 
work out to a -wholesaler (App. 54). 

In addition to the appellee’s testimony as to a decrease, 
in customers on direct examination (App. 16, 18, 19), the 
reason for said decrease was testified to on cross-exam¬ 
ination (App. 36). 

Appellee after proper qualification and cross-examina¬ 
tion was ruled to be an expert on the dry cleaning busi¬ 
ness by experience and training (App. 55, 57). He testified 
that he had experience in the operation of dry cleaning 
machines and that they are all alike (App. 35, 56). 

Appellee just before testifying that he made $5,000 per 
year for two years prior to opening his own business 
(App. 21), had testified that he had been -working as plant 
manager of New Jersey Dry Cleaners for the two years 
just prior to opening his own business (App. 55). 

Appellee testified that his business decreased during the 
time of his injury and he had started to state the reason 
for the decrease, at which time, counsel for the appellant 
objected. The Court apparently sustained his objections 
as to his stating the reason for the decrease but permitted 
the appellee to testify as to the fact that the business had 
decreased and the record as it now stands does not indicate 
that counsel for the appellant objected to that particular 
answer nor did he move to have the answer stricken 
(App. 18, 19). 
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I 

SUMMARY OF ARGUMENT j 

I 

i 

Uncertainty of the fact of damages, not uncertainty as 
to the amount prevents recovery. Uncertain, remote, con¬ 
tingent, speculative as applied to damages bars proof only 
when it is not the degree or amount, but the fact of j dam¬ 
ages having occurred, which is questioned. 

The first question in this appeal is not, whether or not, 
proof of loss of profits in a new business be shown; but 
rather did the evidence submitted amount to such prpof. 

I 

We contend that appellee’s evidence did not amount to 
proof of profits, but merely established various propeir ele¬ 
ments to be considered by the jury in determining the Value 
of the appellee’s impaired earning capacity in his business. 

i 

We further contend that if the evidence amounted to 
proof of lost profits, it was proper under the rules laid 
down in situations where labor is the predominant factor 
and capital invested, comparatively small. 

We also maintain that we were dealing with a gjoing 
business, not with a business not yet started. 

i 

It is further contended that the Court’s instruction] fol¬ 
lowed the established law and that under the circumstances, 
evidence of two years prior earnings was admissible, j 

I 

ARGUMENT 

i 

I. Can Damages Which Are Uncertain, Remote, Contin¬ 
gent and Speculative Be Made the Basis of a Recovery? 

I 

The uncertainty of damages which prevents recover^, is 
uncertainty as to the fact of the damages, not as to its 
amount. I 

“The constant tendency of the Court is to find some 
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way in which damages can be awarded where a wrong 
has been done. Difficulty of ascertainment is no longer 
confused with right of recovery.” 

Story Parchment Co. v. Patterson Parchment Paper 
Co., Mass. 51, S. Ct. 248, 282 TJ. S. 555, 75 L. Ed., 
544, reversing Ct. of Appeals, 37 F. (2d) 537, and 
affirming the District Court (cited by appellant). 

A plaintiff having suffered substantial damages shall not 
be denied recovery because the pecuniary’ measurement 
thereof is either uncertain or extremely difficult of ascer¬ 
tainment; in such cases the amount is fixed by the jury in 
the exercise of sound discretion under proper instructions 
from the Court. 

Stanolind Oil & Gas Co. v. Kimmel et al., C. C. A. 
Okla., 6S F. (2d) 520; 25 C. J. S. 494, sec. 28. 

Such a rule is particularly true in tort cases. 

Eastman Kodak Co. of N. Y. v. Southern Photo Ma¬ 
terials Co., Ga. 47, S. Ct. 400, 273 U. S. 359, 379, 71 
L. Ed. 684; 

President and Directors of Manhattan Co. v. Kelhy, 
C. C. A. N. Y. 147 F. (2d) 465, 476; 

Story Parchment Co. v. Patterson Parchment Paper 
Co., supra. 

In the last named case at 282 U. S. pp. 562 to 565, Mr. 
Justice Sutherland speaking for the Court said: 

“It is true that there was uncertainty as to the ex¬ 
tent of the damage, but there was none as to the fact 
of damage; and there is a clear distinction between the 
measure of proof necessary to establish the fact that 
petitioner has sustained some damage, and the measure 
of proof necessary to enable the jury to fix the amount. 
The rule which precludes the recovery of uncertain 
damages applies to such as are not the certain result 
of the wrong, not to those damages which are definitely 
attributable to the wrong and only uncertain in re¬ 
spect of amount. <• * * • * * *> It is sometimes said 
that speculative damages cannot be recovered because 


the amount is uncertain; but such remarks will gener¬ 
ally be found applicable to such damages as it is un¬ 
certain whether sustained at all from the bjreach. 
Sometimes the claim is rejected as being too remote. 
This is another mode of saying that it is uncertain 
whether such damages resulted necessarily anjd im¬ 
mediately from the breach complained of. <******> 
Where the tort itself is of such a nature as t(j> pre¬ 
clude the ascertainment of the amount of dainages 
with certainty, it would be a perversion of funda¬ 
mental principles of justice to deny all relief to the 
injured person and thereby relieve the wrongdoer 
from making any amend for his acts. In such case, 
while the damages may not be determined by mere 
speculation or guess, it would be enough if the evi¬ 
dence shows the extent of the damages as a matter of 
just and reasonable inference, although the result be 
only approximate. The wrongdoer is not entitled to 
complain that they cannot be measured with the exact¬ 
ness and precision that would be possible if the case, 
which he alone is responsible for making, were Other¬ 
wise. ‘ ****** ’ Juries are allowed to act upon 
probable and inferential, as well as direct and positive 
proof. And when from the nature of the case, the 
amount of damages cannot be estimated with cert4inty, 
or only part of them can be so estimated, we cap see 
no objection to placing before the jury all the facts 
and circumstances of the case, having any tendency to 
show damages, or their probable amount so as tp en¬ 
able them to make the most intelligible and probable 
estimate which the nature of the case will permit. 

* * * • #, a( j 0 pti 0n 0 f an y arbitrary rule 

in such case, which will relieve the wrongdoer from 
any part of the damages, and throw the loss hpon 
the injured party, would be little less than legalized 
robbery/’ 

The case of Karrick v. Rosslyn Steel & Cement Co!., 25 
F. (2d) 216, 58 App. D. C. 89, cited by the appellant in¬ 
volved a situation wherein the Steel Company sued foi[ the 
price of certain steel bars and the defendant Karrick epun- 
terclaimed for alleged damages resulting from the delpy in 
completing an apartment house by reason of the plain- 
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tiff’s failure to deliver the steel at the time agreed upon, 
and the Court in stating the law of the case further 
stated: 

“Moreover, it is apparent that the plaintiff’s default 
was caused in part by the delay of Karrick or of others 
for whom the plaintiff was not responsible.” 

Appellant’s references to Corpus Juris Secundum do not 
appear to be relevant. 

The case of Western Union Tel. Co. v. Ivy , (C. C. A.) 
177, F. 63, cited by the appellant involved a situation 

wherein the plaintiff sent a telegram to one St. Clair at 
T., requesting shipment of his father’s body. The tele¬ 
gram was not delivered due to a strike but the body was 
actually at T. with one Sinclair, and if Sinclair had received 
the telegram, he would have required a $65 deposit before 
shipping the body. In a suit for damages for failure to 
deliver the telegram, the Court held that too many con¬ 
tingencies were interdependent and that all of said contin¬ 
gencies would have had to have been within the contempla¬ 
tion of the company when it started the message on its 
way. 

II. Is Evidence Bearing Upon the Loss of Profits of a 
New Business Admissible? 

Appellant in raising this point has in effect raised a 
strawman for the purpose of knocking him down. The 
actual question in this appeal is not first, may proof of 
loss of profits of a new business be admissible, but rather, 
did the evidence submitted by the plaintiff for the purpose 
of establishing the fair dollar value of the plaintiff’s im¬ 
paired services in his business amount to the proof of 
lost profits? 

If it did, then the second question would be, was such 
proof of lost profits admissible? 




As to the first question, the appellee maintains tjhat the 
evidence introduced, directly tended to show what it would 

7 I 

cost the plaintiff, exclusive of his own labor, to perform 
the dry cleaning operation on the garments he received in 
his business during the period of his disability, assuming 
he had been physically able to do the work himself; and 
that the evidence further showed the reasonable actual 

I 

costs he had paid in the open market, including lajbor to 
have the same work done. 

Appellee contends that the difference between tl)Le two 
figures established evidence relevant to the value |of his 
lost labor in the business. It could easily be, that under 
either method he made no profit and, no evidencfe was 
offered on the subject of profit. But regardless of profit 
or loss, he was entitled to be compensated for the reason¬ 
able value of his time which he had lost by reason <pf the 
injury. The word “profit” was never mentioned by the 
appellee or his counsel during the trial. It was sj) fre¬ 
quently mentioned by counsel for the appellant that the 
trial Court mentioned it in its instructions. 

As to the second question, since the appellant contends 
that proof of the plaintiff’s increased operating costs by 
reason of his impaired ability to work amounted to proof 
of loss of profits and since the Lower Court in its instruc¬ 
tions to the jury commented upon the subject of loiss of 
profits and customers, and appellant submitted a player 
on each, which was rejected, appellee will discus^ the 
rules of law’ with respect to the subject. 

All authorities agree that the law provides that one 
w’hose earning capacity is impaired as the approximate 
result of negligent injury shall be compensated. His earn¬ 
ing capacity when he performs services for others is meas¬ 
ured by what he was earning. When he is self-emplpyed 
in the sense that he operates his own business, he is gener¬ 
ally combining capital and labor, his own, and sometimes 
that of others, all for the purpose of profit. The problem 
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is to determine how to measure the value of his impaired 
earning capacity when he operates his own business. Profits 
are not the correct measure of impaired earning capacity, 
for they originate from capital and labor, the latter not nec¬ 
essarily his own, and it is difficult to draw the line clearly 
between the results of capital and the results of labor, 
unless a small amount of capital is involved. Another 
difficulty arises in that profits may sometimes be remote, 
speculative and uncertain. Appellant stresses the last 
mentioned objection but proof of profits is not denied 
merely because they are profits. 

Storley v. Armour & Co., 107 F. (2d) 449. 

There are many cases where lost profits can be proven 
with reasonable certainty and are permitted to be proved 
as an element of damages and regardless of the type of 
case, for example, in breach of contract cases, anti-trust 
cases and tort cases. 

Griffin v. Colver, 16 N. Y. 489, 69 Am. Dec. 718; 

Wakeman v. Wheller & Allison Mfg. Co., 101 N. Y. 205, 
4 N. E. 264, 54 Am. Rep. 676; 

Philadelphia W. £ B. R. R. Co. v. Howard, 13 Howard 
307, L. Ed., 157; 

Story Parchment Co. v. Patterson Parchment Paper 
Co., supra; 

Lawson v. Price, 45 Md. 123; 

Steitz v. Gifford, 280 N. Y. 15, 19 N. E. (2d) 661, 122 
A. L. R. 292. 

Of course it can be perceived that profits from a busi¬ 
ness contemplated but not yet actually started are too re¬ 
mote and speculative to be allowed. 

Greenwood County v. Duke Power Co., 107 F. (2d) 
484; 

Howard v. Stillwell & Bierce Mfg. Co., 139 U. S. 199, 
35 L. Ed. 147, 11 S. Ct. 500; 
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Eller son v. Grove, 44 F. (2d) 493; 

Sinclair Refining Co. v. Hamilton & Dotson, 164 Va. 

203,178 S. E. 777, 99 A. L. R., 929; 

Boston & Albany R. R. Co. v. O’Reilly, 158 U. S|. 334, 

39 L. Ed. 1006,15 S. Ct. 830. 

It is generally true where substantial capital is invested 
and combined with labor and it becomes difficult to draw 
the line between earnings from personal services and from 
the capital invested, that profits as such cannot be accepted 
as the measure of earning capacity of an individual operat¬ 
ing a business, and appellee concedes that under such cir¬ 
cumstances lost profits from a business, as such, are not 
the measure of impaired earning power of an injure4 self- 
employed businessman. Under such circumstance S the 
measure of loss is the impairment of the value of the plain¬ 
tiff’s services in the business. 

4 Restatement of Law of Torts, 924, C; 

15 Am. Jur. 501, sec. 91; 

Murphy v. Pittsburgh Rwy. Co., 292 Pa., 191, ljlO A. 

897; 

Baxter v. Philadelphia E. R. Co., 264 Pa., 467, lb7 A. 

881, 9 A. L. R. 504; 

Dempsey v. City of Scranton, 264 Pa. 495,107 A. 877 
in which the Court stated: 

I 

“The effect of the loss of the individual’s services 
to the business may be indicated by evidence pointing 
to the pecuniary loss sustained by reason of th<e absence, 
partial or total, of the personal attention and lab\or of 
the individual; not as definitely fixing the measure to 
value the earning power, but as an aid to the jury after 
considering all the attendant circumstances involved in 
the business in its effort to determine what the 
measure should be. Attention may be called to cal the 
depressing influences to which a business is subjected.” 
(underscoring supplied) 

Most authorities agree that in determining the vallue of 
the lost or impaired services of the injured businessman, 

i 
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and in estimating his lost or impaired earning power, it is 
competent and proper to show the nature and extent of his 
business, the amount invested, the part he played in the 
business and the quality and nature of the services he per¬ 
formed and the extent that he w T as prevented from so per¬ 
forming them and the depressing influence that his absence 
from the business may have had. 

Loschiavo v. N. Ohio T & L Co., 106 Oh. St. 61, 138 
N. E. 372, 27 A. L. R. 424; (cited by appellant) 

McGlinchy v. Henderson, 240 Mass. 432,134 N. E. 264; 

Union Depot & R. R. Co. v. Londoner, 50 Colo. 22, 114 
P. 316, 52 A. L. R. 38; 

25 C. J. S. 618 Sec. 86. 

In some cases the injured person has been able to hire 
another to take his place and when such has occurred, the 
Courts have held that the injured businessman, after show¬ 
ing the services he performed in his business, might show 
what he had to pay another to perform the services which 
he normally performed; such evidence being received as an 
aid to the jury in arriving at the reasonable value of his 
own services in the business. 

Pearlman v. Shank, 182 N. Y. Supp. 767; 

Robb v. Miles, Bement-Pond Co., 269 Pa. 298, 112 A. 
459. 

Of course, difficulty has arisen in drawing the line 
between profits and earrings. 

Steitz v. Gifford, 280 N. Y. 15, 19 N. E. (2d) 661; 
(cited by appellant) 

Apfelbavm v. Markley, 134 Pa. Super. 392, 3A. (2d) 
975: 

Loschiavo v. No. Ohio T. & L. Co., supra. 
in which case the Court undertook to draw the line as 
follows: 

<<•••••• p ro fit i s the advantage or gain re¬ 
sulting to the owner of capital from its employment 
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in any undertaking; the excess of the sellihg price 
over the original cost of anything; acquisitioh beyond 
expenditure; the gain resulting to an employer from 
the persons employed by him. Earnings represent that 
which is gained or merited by labor, service or per¬ 
formance; reward, wages, or compensation ^or per¬ 
sonal effort.’ ’ j 

By the very necessity of the factual situation, thej^ Courts 
have repeatedly held that where one is engaged in busi¬ 
ness for himself, with a comparatively small capital in¬ 
vestment and his individual personal skill, knowledge and 

labor are the chief factors in his business, and he cannot 

| 

readily hire someone to take his place, the value of his 
services and the extent of the impairment of said value 
shall be determined by considering evidence as to ljiis loss 
of profits and earnings as elements to be considered along 
with other relevant facts. 

! 

(Wagon Repair) Dempsey v. City of Scranton, 'pupra; 
(Garagemen) Faber v. Gimbel Bros., 264 Pa. 1, 107 
A. 222; j 

(Drug Store) Dallas Rwy. & Terminal Co. v. Darden, 
227 S. W. (2d) 777; | 

(Auto Dealer) Miller v. Hooper, 94 S. W. (2d) |230; 
(Restaurant Operator) Harmon v. Old Colony R. R. 
Co., 168 Mass. 377, 47 N. E. 100; j 

(Expressman) Spreen v. Erie R. R. Co., 219 N. Y. 
533, 114 N. E. 1049; | 

(Farmer) Chicago, R. I. & P. R. R. Co. v. Poston, 59 
Kan. 449, 53 P. 465; | 

(Grocer) Heer v. Warren-Sckarf Aspludt Paving Co., 
118 Wis. 57, 94 N. W. 789; 

(Wig Maker) Singer v. Martin, 96 Wash. 231, 164 
P.1105; I 

(Farmer) Alitz v. Minn. <& St. Lawrence Rwy.l Co., 
Iowa 193 N. W. 423; ! 

(Custom Tailor) Galanis v. Simon, 225 N. Y. S. 673; 
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Ball v. T. J. Pardy Construction Co., 108 Conn. 549, 143 
A. S5S, wherein it appeared that the plaintiff, a plaster 
and lather contractor, who had fallen into the elevator well 
in the basement of a store, brought an action for personal 
injuries and it was held to be error not to permit him to 
prove that at the time of the injury, the cost of completing 
his contracts was greater than it would have been had he 
been able to give his personal supervision to the work, and 
it exceeded the price for which he had contracted to do 
the work. This testimony to be admitted for the purpose 
of establishing a basis upon which damages might be 
awarded him for his financial loss due to his disability. 

The case of Steitz v. Gifford, supra, cited by appellant, 
p. 9 of his brief, distinguished the case of Loschiavo v. 
No. Ohio T. & L. Co., supra, and the case of Baxter v. 
Philadelphia E. R. Co., supra, and the Court in its opinion 
stated: 

“No effort was made to show the profits of the busi¬ 
ness nor was it claimed by plaintiff that any recovery 
could be based upon any such showing. The loss did 
not hinge on the amount of invested capital as a pre¬ 
dominant element in the production of income. Little 
if any of the land upon which the corn was planted 
was owned by plaintiff. The evidence shows nothing 
more than a mere incidental investment of capital. 
The evidence was directed solely to the question of the 
loss of the contracts based upon the contract price 
less the price of harvesting the corn and delivering it. 
The loss arose from plaintiff’s personal inability to 
operate his business for a single week, the week of 
August 13, 1933, on the first day of which the acci¬ 
dent occurred. The loss naturally flowed from the 
accident. Cause and effect are clearly indicated, and 
no cause, other than the accident was shown. The 
loss was not remote, uncertain, contingent or specula¬ 
tive. * * * In view of the facts above recited and 
found by the jury on competent evidence, the rule 
that the measure of damages for the loss was the 
compensation ordinarily paid to others for rendering 
like services (Loschiavo v. No. Ohio T. & L. Co., 100 


0. St. 61; Baxter v. Philadelphia & Reading Ry. Co., 
264 Penn. St. 467, and like cases) has no application.’’ 

In Apfelbaum v. Marldey, supra , wherein the plaintiff 
conducted a small retail ladies’ clothing store with a small 
amount of invested capital and devoted her own specia liz ed 
skill and knowledge to its operation, the Court saidt 

“However, there are situations where little or no 
capital is employed and the profits are almost entirely 
the result of personal efforts and in such case the 
profits are a reasonable measure of earning power. 
There are other cases where the capital investment is 
comparatively small and the profits do not furnish an 
absolute standard of earning power, but they do fur¬ 
nish some evidence tending to show what the actual 
loss of personal earnings has been. * * *’ The gen¬ 
eral rule established by the decisions and principles 
above referred to, so far as the subject matter admits 
of the statement of a general rule, is that the iiicome 
or profits an injured person derives from a business 
personally conducted with little or no capital and de¬ 
pending entirely or substantially upon his undivided 
labor and skill, whether physical or mental, may be 
considered as affording the true measure of his earn¬ 
ing capacity; but income or profits derived from a busi¬ 
ness requiring the investment of substantial capital 
or in which the injured person is engaged with ojhers, 
or where he employs the labor of others, cannpt be 
accepted as a measure of earning capacity. Ih the 
latter case, the measure of loss is the value of plain¬ 
tiff’s services in the business. * * * In either case, 
inquiry into the character of the business is necessary, 
also the capital and assistants employed, and it the 
case falls within the second class, depreciation in .prof¬ 
its is properly admitted only where they can be shown 
to be the direct result of plaintiff’s absence in yvhich 
case the} 7 are received, not as a distinct elemejit of 
damages but as evidence of the plaintiff’s seryices’ 
(Dempsev v. Citv of Scranton, supra, p. 502, ld)7 A. 
880).” 

Appellee contends that in the preesnt case if th^ evi¬ 
dence is considered to amount to proof of profits, he could 
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well rely upon Ball v. T. J. Pardy Construction Co., supra; 
Steitz v. Gifford, supra; and Apfelbaum v. Markley, supra. 
The last two cases are recent, well reasoned and provide 
a common sense rule in a situation that otherwise might 
work an injustice. 

The appellant under the second subdivision of his argu¬ 
ment, p. 10 of his brief, cited a number of contract cases; 
they do not deal with the problem of determining the value 
of an individual’s impaired earning capacity, but rather, 
they deal with the question of whether or not prospective 
or anticipated profits of a business not yet started, may 
be allowed as the measure of damage for a breach of con¬ 
tract, which prevented such a business from starting. The 
general rules in such a factual situation are well stated in 
Howard v. Stillwell & Bierce Mfg. Co., supra, but the prin¬ 
ciples involved have no application in our present problem 
for the authorities mentioned are speaking of businesses 
not yet started. We are dealing with the measurement of 
the impaired value of the plaintiff’s services in a business 
which had started two weeks before the injury was sus¬ 
tained and are attempting to measure the value of those 
impaired services during the several months after the 
injury was sustained while the business was operating and 
his physical disability continued. 

The first of said cases mentioned by the appellant was 
Howard v. Stillwell & Bierce Mfg. Co., supra, wherein the 
question was whether or not the anticipated profits of the 
defendant to result from grinding wheat into flour and 
selling the same, had a mill been completed at the date 
specified in the contract, can be recovered by way of dam¬ 
ages for delay in putting up the mill machinery. While 
the Court held under the facts of the case, that they could 
not, it went on to say: 

“It is equally well settled that the profits which 
would have been realized had the contract been per¬ 
formed, and which had been prevented by its breach, 



15 


i 


are included in the damages to be recovered ih every 
case where such profits are not open to the objection 
of uncertainty or of remoteness or were from the ex¬ 
press or implied terms of the contract, or the special 
circumstances under which it was made, it may be 
reasonably presumed that it was within contempla¬ 
tion.’ ’ 

In Eller son v. Grove, 44 F. (2d) 493, cited by the! appel¬ 
lant, an employee entered into a contract whereby em¬ 
ployer agreed to organize a company giving employee one- 
fourth interest. It was held employee was not entitled to 
damages for profits anticipated from organization and 
operation of company, where organization was prevented 
by employer’s death. Since company was never organized, 
plaintiff’s prospective right to any profits it might earn 
terminated with Grove’s death. 


Sinclair Refining Co. v. Hamilton & Dotson, 99 At L. R. 
929, cited by appellant, was an action for breach <jf con¬ 
tract to erect an automobile paint shop in which afi auto 
painting business was to be operated. The Court said: 

“Prospective profits are not recoverable in any case, 
if it is uncertain that there would have bee]o any 
profits, or if the alleged profits are so contingent, 
conjectural or so speculative, that the amount thereof 
cannot be proved with a reasonable degree of cer¬ 
tainty. ** * * * * *’ It is well settled that jwhere 
the loss of prospective profits is the direct and proxi¬ 
mate result of the breach of the contract anp they 
can also be proven with a reasonable degree df cer¬ 
tainty, such loss is recoverable.” 

The four tort cases cited by the appellant undqr the 


second subdivision of his argument at p. 11 of his brief 
have no particular persuasive value on the problenji now 
before the Court. 


The first of these, Boston & Albany R. R. Co. v. O’Reilly, 
158 U. S. 334, 39 L. Ed., 1006, 15 S. Ct. 830, in which the 


Court said: 
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“Plaintiff was permitted to make an estimate of the 
value of his labor and the jury to find a verdict based 
upon the business of a steam thresher in which the 
plaintiff at one time had an interest but with which 
he had parted before he met his injury. ” ***•*• 

“Said evidence is too uncertain to be made the 
basis for damages and may well be proved to have 
worked substantial injurv to the rights of the defend¬ 
ant.” 

The case of Central Coal Co. v. Hartman, 111 F. 96, was 
a case involving suit for damages by a coal dealer based 
upon the Sherman Anti-trust Law. Plaintiff claimed dam¬ 
ages for loss of trade during the then prior years of 1897 
and 1S9S but failed to present any substantial evidence as 
to the amount of profits lost and was able only to give 
“the mere guess of an interested witness”. The Court 
held: [ 

“Testimony of this character is nothing but con¬ 
jectural and it presents no substantial evidence as to 
make certain the profits that were lost, if any.” 

The Court was there dealing with an established business 
and the issue did not involve impaired earning capacity 
of an individual. 

The case of Greenwood County v. Duke Power Co., 107 
F. (2d) 4S4, cited by the appellant, involved an injunction 
proceeding which delayed a County in installing its own 
power plant and the Court, in passing upon the question 
of damages, if any, by reason of the issuance of the in¬ 
junction, held such damages were not to be permitted be¬ 
cause the power plant had not been built, and therefore 
the profits they might have made were only contemplated 
and were too remote, speculative and uncertain. 

In the case of Kirk v. Seattle Electric Co., 58 Wash. 283, 
108 P. 604, cited by the appellant, the plaintiff was per¬ 
mitted to give his opinion of the monetary extent of his 
damages as the result of a personal injury; the suit did 




not involve the question of anticipated profits of a new 
business and the Court held: 

I 

“Estimates of profits and commission on his busi¬ 
ness which was that of assisting in getting out special 
editions of newspapers in all sections of the country, 
respondent’s commissions depending upon the finan¬ 
cial success of the venture, were altogether too specu¬ 
lative and remote.” 

In the case of Atchison T. & S. F. R. R. Co. v. California 
Sea Products Co., 51 F. (2d) 466, cited by the appellant, 
which was a case wherein damages in the form of lo^s of 
profits were sought by reason of the delayed sailing of a 
ship and the Court in effect held that while it is no dpubt 
well settled that loss of anticipated profits could foijm a 
basis for the allowance of demurrage, the rule did not a^ply 
in the instant case because of the inadequacy of the evi¬ 
dence. Appellant at p. 13 of his brief cites the case of 
Patterson Parchment Paper Co. v. Story Parchment \Co., 
37 F. (2d) 537, which may be distinguished by reason of 
the fact that it was reversed by the Sunpreme Courlt of 
the United States, see Story Parchment Co. v. Patterson 
Parchment Paper Co., supra, and became an authority for 
appellee on several points. 

The case of Farmers & Merchants Bank v. Commissioner, 
59 F. (2d) 913, cited by appellant, relates in no direct way 
to the question before the Court. The question in said case 
being whether the amount received in settlement of an 
injury to a bank institution in an action against the Re¬ 
serve Bank was a taxable gain; and the Court concluded 
that had the plaintiff gone to trial it would not have re¬ 
ceived more than the actual amount of their loss and would 
not have made a profit on their loss, and that therefore 
the amount paid in settlement was not a taxable gain. 

In the case of Bausch Machine Tool Co. v. Aluminum Co., 
79 F. (2d), cited by the appellant, the Court held that in 
an Anti-trust suit wherein a claim for loss of profits Kvas 
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made, an estimate of loss by the president of the plaintiff 
company was too speculative where there was no showing 
that the company had ever enjoyed any profits or had a 
reasonable expectation of the same. 

III. Was Appellee’s Proof That It Would Cost Him Less 
to Clean Garments on His Premises Than It Did 
Cost to Send Them to Other Cleaners Based on In¬ 
herent Speculation and Did It Amount to Proof of 
Loss of Profits? 

Appellee contends that the evidence as submitted would 
justify the jury in determining, without speculation and 
with reasonable certainty that it was appellee’s intention 
to do his own cleaning (see Appellee’s Counter Statement 
of the Case). 

In connection with the above, the Court’s attention is 
directed to language of Justice Sutherland in Story Parch¬ 
ment Co. v. Patterson Parchment Paper Co., previously 
quoted herein. 

As has already been established, the weight of the law 
permits all evidence tending to show the character of the 
plaintiff’s ordinary pursuits, ability, skill, quality of his 
work, and the effect the injury has had on the same, and the 
extent to which the injury has, or will prevent him from 
following such pursuits, and it is admissible even though 
it does not furnish a mathematical valuation of the loss 
of time resulting from the impairment, or as it has been 
stated before, the problem for the jury is to measure the 
degree of the impairment to the value of the plaintiff’s 
services in his business, and the Court in giving the in¬ 
struction on it (App. 51) was carefully following the 
weight of the law on the subject as briefed in subdivision 
II of appellee’s argument. All the evidence as to in¬ 
creased cost of processing garments, dealt with garments 
that had actually been processed; the cost of shipping 
them out for processing was established and the cost for 
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doing them himself with the exception of labor, was estab¬ 
lished, and the precise number of garments was established 
and the entire proof merely furnished one method jof at¬ 
tempting to arrive at a fair value of his earning capacity 
in the business for the period that it was impaired. 

I 

By analogy, the argument advanced by the appellant in 
the last paragraph of the third subdivision of his argument 
would be, that any evidence offered to show the valjue of 
the plaintiff’s services denied the business, as a result of 
the injury, would be proof of lost profits, for whatever 
must be paid to his substitute would increase his overhead 
and hence decrease his profits; or if operating at a] loss 
would increase his loss. But we know as has been previ¬ 
ously established one of the well established method^ for 
arriving at the value of an injured person’s earning ca¬ 
pacity in a business, is to show evidence of what hel had 
to pay another to take his place, if another was required 
and available to take his place. 

In Pierce v. Seattle Electric Co., 145 P. 228, wherein in¬ 
jured plaintiff introduced evidence to show that she had 
been doing a profitable business selling hair goods and that 
she had contemplated and was about to take advantage of 
an opportunity to establish a hairdressing business in the 
city, the Court said: 

“Defendant contends that this evidence was indom- 
petent and prejudicial, the substance of its argument 
being that it amounted to a claim of damages for loss 
of profits in a contemplated business and that loss 
of such profits cannot be shown as an element! of 
damage. In support of this position defendant cites 
Kirk v. Seattle Electric Co., 58. Wash. 283, 108 P. 
604 (cited by appellant herein) ****** She insists 
that the evidence of which defendant complains was 
competent and admissible, not as a measure of dam¬ 
ages for loss of profits, but as one of the elements En¬ 
tering into her principal case, which, taken in con¬ 
nection with other evidence has a tendency to sho\E a 
loss of ability to work or transact business and thei*e- 
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fore a resulting loss of earning capacity. The evi¬ 
dence was competent as tending to show a loss of earn¬ 
ing capacity, and as no specific statement was made 
of any specific amount of anticipated profits, which 
plaintiff claimed she had lost, we fail to understand 
how the defendant was injured or prejudiced.” 

IV. Did the Court Err In Its Rulings as to the Points 
Specified by the Appellant? 

a. Permitting proof of the difference in dry cleaning cost. 

Such damage was definitely attributable to the accident, 
if the appellee’s testimony as to his olan of operation and 
the testimony as to the physical facts are believed. The 
evidence only related to business already handled. His 
qualification as an expert on dry cleaning business was 
established to the Court’s satisfaction and the proof as far 
as it went constituted a mathematical certainty but w r as 
only offered as an element or factor to be considered in 
arriving at his labor value in the business. 

b. Permitting the showing of availability of dry cleaning 
equipment. 

From the appellant’s argument it would follow, that if 
evidence as to difference in the cost of processing the work 
was a factor to properly be considered by the jury in pass¬ 
ing upon appellee’s labor value in the business, then evi¬ 
dence as to the availability of machines would become 
relevant. 

c. Permitting proof of loss of customers. 

Appellant did not object to appellee’s testimony as to 
the fact that business decreased (App. 18) nor did he move 
to strike the testimony and saw fit to further develop it 
upon cross-examination (App. 36). His argument goes to 
the weight to be given the testimony, rather than its admis¬ 
sibility. It has been shown that evidence as to the value 
of the plaintiff’s services in the business may be sub¬ 
mitted; it has likewise been established that impairment 
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of profits may be shown under varying conditions but 
whether the evidence be considered one or the otherj, it 
was submitted not as a distinct element of damage but] as 
evidence of the value of the appellee’s services in the 
business and its effect was so limited by the trial Count’s 
instruction (App. 51) Baxter v. Philadelphia E. R. Ry. fyo., 
supra; Dempsey v. City of Scranton, supra; and other cases 
to same effect previously cited herein under subdivision 
II; see also 15 Am. Jur. 506, sec. 96 & 98. 

d. Refusing appellant’s prayers 12 and 13. 

e. Instructing the jury that the loss by the appellee of 
customers, patronage and profits could be taken into 
consideration as bearing upon loss of time suffered by 
appellee. 


The best answer appellee can make to the above points 
is to request the Court’s careful reading of the pertinent 
parts of the instruction (App. 50, 51) in the light of the 
authorities previously discussed in subdivisions I and II 
of appellee’s brief. 

f. Permitting proof of appellee’s earnings prior to open¬ 
ing his business. 

The law is generally well settled that earnings prior)to 
injury are admissible as an element to be considered in 
arriving at the measure of damages for personal injury 
for working time lost. 


Cases collected at: 17 C. J. 902, sec. 196 note 44; 25 
C. J. S. 624, sec. 87 note 13, and 130 A. L. R. 164, 
166 & 167. 

i 

Nor is such evidence confined to the time immediately 
prior to the accident. 

Wells Fargo & Co. v. Benjamin, 107 Tex. 131, 179 S. 'W. 
513 (Earnings for twenty years prior as expert saw filer). 
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Union Traction Co. v. Taylor, 81 Ind. App. 257, 135 
N. E. 255 (Earnings for a number of years as a painter, 
plaintiff at time of accident being employed as a politically 
appointed fireman). 

Pawlicki v. Detroit United R. Co., 191 Mich. 536, 158 
N. W. 162 (The jury were permitted to consider plain¬ 
tiff’s former -wages as a shoemaker, although his testimony 
showed that he had quit the trade six months before and 
retired, without intention to wmrk again for wrnges, but to 
open a shoe store). 

See also 25 C. J. S. 625, sec. 87, note 21 to 24 incl. 

The tw’o cases cited by the appellant are extreme and 
not illustrative of the general rule and may be explained 
because of their unusual circumstances. 

In Diamond Rubber Co. v. Harryman, 41 Col. 415, 92 
P. 922, evidence of commission earned by plaintiff for 
preceding four years as a cigar salesman with a different 
firm, was held inadmissible, to prove damages sustained, 
because of being unable to w T ork for a new cigar firm, for 
-whom he had been -working on commission for only four 
days. Court as one of grounds for refusing the evidence 
pointed out, that no evidence was offered as to his expenses, 
which he was obliged to pay under terms of his contract. 
Court said: 

“This left question of his earnings entirely specula¬ 
tive * • * * there was no proof of what these profits 
would be.” 

In Fox v. Army Store, 216 N. C. 468, 5 S. E. (2d) 436 
cited by appellant, the Court held inadmissible evidence as 
to the earnings of an injured school teacher in a former 
position as school teacher some six years prior to the 
injury because she was no longer qualified to teach in the 
public schools in the same locality where she formerly 
taught, due to a raise in requirements. 




CONCLUSION 


Appellee has established the damages were not imcer- 
tain and speculative and either do not amount to a jproof 
of loss of profits or to the extent they may be so consid¬ 
ered, fall within the well established general rules and that 
prior earnings under the circumstances were admissible. 

Appellee reminds the Court that none of the alleged 
errors challenged the verdict as to the appellee’s proof of 
liability but rather the manner of proving damages. J Ap¬ 
pellant in asking for a reversal of the judgment seeks 
more relief than his alleged errors would require. 

Pretzer v. California Transit Co., 211 Cal. 202, 2^4 P. 

382. 

Appellee respectfully submits that no error being [pres¬ 
ent, the judgment should stand as rendered. 

Respectfully submitted, 

William J. Rowan, 

Woodward Building, 
Washington, D. C. j 

i 

Attorney for Appellee. 



